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Why  Bail?
A person who has been arrested may have committed a crime, or
he may not. When he is arrested he is only a “suspect”. Before we
can say he is guilty, he must be charged with a crime and then
taken to a court for a trial. If the magistrate or the judge finds that
he is guilty, then we can say he is a criminal, and he will have to be
punished. His punishment could be a fine or some days or months
in prison, or community service.

Before a person is found guilty (convicted) by a court, our laws say
that we assume that he is innocent. One of the rights that all people
are entitled to is the right to liberty and freedom of movement. Of
course, if the person has committed a crime, this right may be taken
away for a while, but until he is convicted, he should not be punished.
He could, however, be kept in prison in spite of this if he is considered
to be dangerous to the public.

Usually, a person who has been arrested and charged with an offence
has to wait some time for his trial. This gives the police and the
prosecutor time to gather all the evidence against him, and gives
him time to prepare his defence. There are also frequent delays
since the courts are very busy.

While a person is waiting for his trial, he is still presumed innocent;
therefore he should not be punished by being deprived of his right
to personal freedom. This is why an accused person is usually
released from police custody or from prison, to wait for his trial at
home. In order to make sure that he does come for the trial, he is
asked to pay bail.
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What is bail?
Bail is money deposited with the state by a person charged with
committing a crime. The money is deposited so that the person can
be released from the police cells or the prison while he is waiting
for his trial. The money is a guarantee that he will return for the
trial, and if he does, he gets the money back.

Bail is not a fine.
A fine is a punishment paid for committing a crime when a person
admits he is guilty or is found guilty by a court. A fine is paid into
state revenues.

Bail money is just a guarantee by a person who has not yet been
tried, that he will come for his trial. If the accused comes for the
trial, he gets the money back, whether or not the court finds him
guilty. If he does not come back, the magistrate may decide that
the money should be forfeited and it then goes to state revenue.

When can someone be released on bail?
At any time after he or she has been charged with a crime at the
police station, before the trial begins, or even after it is already in
progress. Even if someone has been found guilty, he can ask for
bail while he is waiting for his appeal.

Who can release an accused person on bail?
A police officer: After a person has been arrested, a police officer
can release him on bail before he is taken to court. The police officer,
however, must be the Member in Charge of the police station or of
the rank of Inspector or above.

No police officer can release a person on bail if he is charged with
a serious crime such as murder, rape, robbery, treason or sedition.
Unfortunately, many police officers do not like to take the
responsibility of granting bail, and prefer to refer all matters to the
court.

A bribe is money an accused person may try to pay to a police
officer to get him to release him illegally. The policeman keeps the
money for himself. Both the police officer and the person paying
the bribe commit a serious offence.

What must a person released on bail do?
• Appear in court on the date specified
• Follow all the other conditions set

What if he does not appear in court?
The magistrate may issue a warrant of arrest. If so, then the accused
will be re-arrested by the police and brought to court. If the
magistrate is satisfied that justice would be defeated if the accused
remained on bail, he may commit the accused to prison. The
magistrate may also order that the bail may be forfeited.

Juveniles under 18
A person under 18 will be given special treatment. The court or the
police officer may release a juvenile who has been arrested in one
of the following ways:
• the court may order the person to appear before the court at a

specified time, but without requiring any bail money to be
paid;

• the court may release the minor into the care of his parent or
guardian; the parent will be ordered to bring him on the trial
date, and the parent can be fined if he fails; and

• the court may decide that the juvenile should be placed in a
remand home for young offenders, where he is required to
stay until the trial date.

When someone under 18 is charged with an offence, a Social Welfare
Officer must be called to interview the child; and if he has no parent
to come to court, the social worker will stand in the place of the
parent.
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A magistrate: Within 48 hours of being arrested, an accused person
must be taken before a magistrate. At this time the magistrate can
release the accused on bail. But if the offence is a serious one
such as rape, armed robbery, treason, or murder, the magistrate
will have to get the approval of the Attorney General.

A judge: A judge of the High Court can grant bail to an accused
person, no matter what the offence is.

The power of the magistrate or judge to grant bail may be restricted
by the Minister of Home Affairs, who may issue a certificate stating
that it would be a danger to public security to release a particular
accused person on bail. In practice, this happens very rarely.

What can the accused person do to get bail?
When the arrested person has been brought to the police station
and charged with an offence, he should ask the police officer to
release him on bail.

Sureties
Instead of asking the accused to pay bail money (or as well as asking
for bail), the court may ask one or more persons to enter into
recognisances, and act as sureties for the accused. The accused
must then find a friend or relative to act as surety. The sureties do
not pay anything, but promise to pay if the accused does not follow
the bail conditions.

Bail admission form
When a person is released on bail, he signs a Bail Admission Form.
This is his formal promise that he will return to court for his trial. It
is also a form of receipt to show that the money has been received
by the state. An accused person should never give money to a police
officer or court official without getting a copy of this form.

Other bail conditions
Besides being asked to pay money, the accused is often given other
conditions to follow such as:

• reporting to a specific police station once a week, or twice a
week, or even every day

• residing in a stated place

•  remaining within a specified area

• handing over his passport, so he cannot leave the country

• not contacting state witnesses.

If the accused does not follow these conditions, he can be arrested
again and kept in remand prison until his trial.

Bail is not a bribe.
Bail money is paid to the state and the accused must receive a Bail
Admission Form to show that the money has been paid. The money
is kept in a bank Account until the trial date. When the trial is over,
the accused person will get the money back, whether or not he/she
is found guilty.

“No, I cannot release you on bail; You must ask the
Member-in-Charge; If he refuses, ask the Magistrate
when you appear in court tomorrow.”
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If the police officer refuses to grant bail, he should ask the magistrate
when he appears before the magistrate.

If the magistrate also refuses, the accused can appeal to the High
Court.

• has not been charged with a very serious offence which could
get him a long prison sentence;

• has not been previously convicted of a similar offence
• has property to look after; and
• has a job.

How much will the bail be?
When setting bail, the police officer or magistrate or judge will
consider two things:

How does the person granting bail make a
decision?
The police officer, magistrate, or judge who is asked for bail may
refuse to grant bail if he thinks it is likely that the accused:
• will run away; or
• will commit other offences; or
• will interfere with investigations, or try to destroy evidence

or influence witnesses; or
• will not follow any bail conditions which he might set.

It is up to the accused person to convince the police officer or
magistrate that he will not do any of these things.

The police officer, magistrate or judge will be more easily convinced
of these if the accused:
• has a permanent place of residence;
• has responsibilities such as family dependants;

a) the nature of the offence: the more serious the offence, the
higher the bail

b) the ability of the person to pay: the amount of bail to be paid
should not be so high that the accused cannot pay. That would
mean that some people would be punished by being kept in
prison simply because they can not raise the bail set. So
wealthy people may pay higher bail than poor people, for the
same offence.

Sometimes, when an accused person has little money, and the
offence is not very serious, the accused will simply be asked to
promise that he will come to his trial. This is referred to as “one’s
own recognisance”, which means one’s own promise. People
sometimes call this “free bail”.

But she is innocent until the
court declares her guilty
and she is entitled to be
considered for bail

This criminal cannot
be given bail
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