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MOYO: There are just a few weeks to go before Zimbabweans vote for a new parliament on March 31. Zimbabwe has had many elections, but unlike those in the past there is a high expectation that many changes will come with this poll, because of new SADC standards for democratic elections. 

Joining me today on the programme from Durban in South Africa is Andrea Gabriel. Andrea is a leading South African advocate – one of her key practice areas is constitutional law, and she has acted as trial observer for the International Bar Association in Zimbabwe. Also joining me from South Africa, in Johannesburg, is a well-known human rights defender Elinor Sisulu – she is Director of the South African Chapter of the Crisis Coalition in Zimbabwe, an award-winning author of The Day Gogo Went to Vote, which was published in 1997, and another book ‘Walter and Albertina Sisulu: In Our Lifetime’, published more recently in 2002. 

Welcome to you both.

ANDREA GABRIEL AND ELINOR SISULU: Thank you very much. 

MOYO: Andrea, last year you observed the trial of members of the women’s human rights group, Women of Zimbabwe Arise. They had been charged under Zimbabwe’s Public Order and Security Act with participating in an unlawful demonstration. Does South Africa have similar laws governing public demonstrations?

GABRIEL: Gugu, let me just start off by saying that the trial that I observed in Bulawayo was in terms of a very recent act, that is the Public Order and Security Act as you said, and it was passed in 2002 – in fact, the act is known as Act 1 of 2002. South Africa has equivalent acts but certainly, not from my assessment, certainly not as broad as the Public Order and Security Act is in Zimbabwe. 

Gugu, as you will know, we have inherited a lot of apartheid legislation such as the Right of Assemblies Act, which prohibited rioting in public places, and the infamous Internal Security Act. Fortunately, with the inception of constitutionalism in South Africa, most of the sections of that act have actually been repealed. And, from my assessment of the laws on the statue books, there is very little in place in South Africa that could even begin to compare to the Public Order and Security Act in Zimbabwe. 

MOYO: When you say that there is very little which could even begin to compare with the Public Order and Security Act in Zimbabwe, could you expand on that – what do you mean?

GABRIEL: Well, if you consider the section under which 47 of the women were tried: in terms of that Public Order and Security Act, the section was section 19 (1) d, and in my legal experience Gugu it really is phenomenally wide. It prohibits any person from performing any action, uttering any word, distributing any display that is obscene, or threatening or abusive or insulting, and which intends thereby to provoke a breach of the peace or risk provoking a breach of the peace – now that is language which I am quite familiar with given the apartheid legislation that we have inherited. Now, when you have definitions in the statutes and sections in the statute that are so wide they are quite easily capable of abuse, which in my view, is what that prosecution was about with the members from WOZA. Because, as you know Gugu, the charges were ultimately withdrawn under that act for being improperly formulated and for a lack of evidence.

MOYO: This law is enforced vigorously in Zimbabwe to control public protest and gatherings and Zimbabwe is due to hold an election in a few weeks, as I mentioned earlier, under the new SADC framework for democratic elections. Human rights activists and the opposition political parties in Zimbabwe have said that this law, 'POSA', undermines Zimbabwe’s commitment to allow freedom of association during the elections, and they have also said that it is impossible to have free and fair elections with such legislation in place. Would you agree with this assessment? 

GABRIEL: I fully agree with that assessment. When I read though the act, and unfortunately I do not have a copy with me right now, but I recollect that I was quite alarmed when I read through the definition in the act of the various offences that are set up in terms of the act. What it could be used against is an ordinary group of civil society members meeting to discuss and properly to demonstrate over electoral irregularities, or they could be meeting to hold a voter education meeting, and if they are not popular with those who are in charge or those who control the criminal processes, they could easily be strung up under, for instance, Section 19 1 (d). They could be approached in terms of other sections of the act, like section 24, which says you can’t have these gatherings unless you notify the regulatory authority at least three or four days in advance that you are going to have such a gathering. Now, when you have a legal framework which permits you to clamp down so fundamentally and in so many ways on civil society, I don’t know how you begin to tackle electoral issues properly at ground level. 

MOYO: Elinor, you head an organisation in South Africa which is the South African Chapter of an organisation called Crisis Coalition in Zimbabwe – now what does the Crisis Coalition do in South Africa?

SISULU: What we do in South Africa is to try to complement the work of the organisation in Zimbabwe. We try to take advantage of the political space here, which doesn't exist in Zimbabwe, to voice out the concerns of Zimbabwean civil society. We also try to work a lot with Zimbabwean social communities and more of the Zimbabwean organisations here which are trying to address the issues of refugees and asylum-seekers. We also try to mobilise the Zimbabwean community, because as you know it is a very diverse and fractured community, and you have the professional Zimbabweans who are quite well paid and well set up in the South African corporate sector, and you have Zimbabweans who are virtually destitute. So, what we try to do is to really concentrate and try to provide a kind of programme of action for people, so they can act collectively to address what is happening at home. 

MOYO: Now Elinor, you say you try to take advantage of political space which is available in South Africa which is not available in Zimbabwe, and increasingly South Africa has become an important venue for meetings of Zimbabwean human rights groups, of labour groups and other civil society groups from Zimbabwe. Why do you think that is?

SISULU: Well, it’s a natural development. If you remember in the '80s, Harare was an important venue for anti-apartheid activists – it was a meeting place, obviously it was in proximity, it was in the neighbourhood, South Africa also has the largest Zimbabwean diaspora of all the Zimbabwean diasporas in the world. Also, there is close affinity, cultural, linguistic affinity between Zimbabweans and South Africans; I think it is a natural development. 

MOYO: You mention that Harare used to be a base for anti-apartheid action and movements and you are suggesting that perhaps some of the things that are taking place in South Africa are at least similar – or at least that’s what I understand you to be saying. Are you saying that perhaps the Zimbabwean government now is something like the South African apartheid government then?

SISULU: I think that when you look at the legislation there is a lot of similarity – the draconian nature of the various legislation like AIPPA, POSA, Broadcasting Services Act, and also the kinds of attacks on the judiciary, there is some similarity. You know that sometimes I think that Robert Mugabe sat at the knee of PW Botha and actually got lessons on how to oppress and make people voiceless, because the similarities are quite uncanny. The big difference of course has been the attitude of the South African government – that has shown no solidarity, whereas the Zimbabwean government then did support the anti-apartheid struggle.

But even if you look at ideology during the apartheid era, throughout the existing apartheid government, the government reduced every form of black protest to communist action, and constantly accused anybody who spoke of democracy and human rights as a communist puppet. You couldn’t speak about human rights or you were a communist in this country. And, in a strange twist, the Zimbabwean government has appropriated exactly the same kind of rhetoric, except this time it is using an anti-imperialist discourse – but it’s the same thing. Reducing people to being puppets and not acknowledging that people have agency, they have the right to think for themselves and assemble freely, it is that denial of the freedom of assembly that is exactly the same. 

MOYO: Andrea, are you surprised that ten years into South African democracy – and Zimbabwe ought to celebrate 25 years of democracy this year – that we have this situation? That we have this situation where South Africa, or South Africans, are really trying to assist Zimbabwe to realise democracy and South Africa is effectively policing elections in Zimbabwe, are you surprised?

GABRIEL: Well, I must confess that I am slightly surprised, because for many years while I was studying law at the university of KwaZulu-Natal, we looked to the Zimbabwean courts with a great deal of jealousy, with the Bill of Rights cases. I remember reading judgments that were sent in from Chief Justice Gubbay, and it always seemed that Zimbabwe, our immediate neighbour, was light years ahead of apartheid South Africa. And so it does surprise me that somehow things took a retrogressive pattern, and if you like South Africans have achieved so much. I’m not saying that things are perfect but we’ve really managed to hold onto the basic notions of rule of law and free and fair elections. Yes Gugu, it does surprise me that we are now, if you like, looking with a great deal of concern at the situation of rule of law, as some commentators call it the ‘misrule of law’ in Zimbabwe. 

MOYO: Elinor, Andrea says that Zimbabwe was once light years ahead of South Africa in many ways. Is it not still light years ahead? Recently, President Mbeki said that Zimbabwe was in fact the first country to respond to the new SADC protocols by enacting new legislation and reforming its electoral framework.

SISULU: Well, I would say that Zimbabwe was light years ahead in terms of the judiciary, and I think what it has produced, the kinds of people that have been produced by the Zimbabwean judiciary, I think people like Moses Chenango and James Devitte, and the late Ishmail Chatikobo and many other Zimbabweans can really be proud of those people, but the fact is that those people are out of the country, they have had to leave and that is one of the tragedies of the past five years. After having built a fine post-independence judiciary, it has disintegrated and almost bled its best talent.

Now on President Mbeki’s position about the SADC protocol, I quite honestly say I find it quite ... I find it inexplicable. It’s completely inexplicable to me, and I think that people will be pondering about this and I think that historians in 20, 30 years from now will be reading those kind of statements and scratching their heads in complete confusion, because Zimbabwe the way it has applied these SADC principles, it has been the most cynical manipulative kinds of way. There has been no good faith whatsoever, and I think that there has been circulated a very detailed analysis of how Zimbabwe, on every score, fails to meet the requirements or the principles of the protocol. I don’t understand Mbeki’s reading, I don’t understand it at all. 

MOYO: Elinor, I understand that South African associations, such as COSATU, will be holding demonstrations in solidarity with the people of Zimbabwe this week – and also there have been other demonstrations taking place in South Africa not related to the Zimbabwean issue. Can you describe what it’s like there?

SISULU: Well, you know we had this interesting experience – the first Cosatu demonstration is tomorrow by the way – but there was a trucker demonstration last week in Johannesburg that brought the traffic to a standstill, and I was in the car with a Zimbabwean woman, and I complained about this demonstration and how they’ve messed us up, to this woman, and she said, ‘Do not complain, I am so happy that there are some free Africans that can demonstrate and stop traffic, I have no complaints.’ And it was interesting, the completely different reaction to the demonstration. 

GABRIEL: I must interrupt you there Elinor to let you know that there is a demonstration going on right now in the streets of the city of Durban – it would appear to be the truckers' demonstration. There is toyi- toying and masses of singing, there are no signs of any riot police. It seems to be carefully controlled by the South African police, but I rather suspect Elinor that it is the truckers’ demonstration. I have to tell you it is quite vibrant actually, seeing this democracy in action.

SISULU: Yes, I think that it is fantastic. 

MOYO: It’s great to hear that. Just a final question for you: do you think that South Africans can do more to assist Zimbabweans out of the crisis?

SISULU: I can say that South Africans have been doing more. We recently had a conference, a solidarity conference of South African organisations, and it was very interesting there – the combination of the communist party and the churches getting together and the young people, and especially students – and I think that for me that is the most exciting thing, because the young South African students are coming on board and questioning the militarisation of the youth in Zimbabwe. 

MOYO: Well, Elinor Sisulu and Andrea Gabriel, thank you both very much for joining us today. 

· Transcription by Dee Keys
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