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Gugulethu Moyo:  
As allegations about human rights violations and rumours of unfair, sometimes fraudulent, election practises by the Zimbabwean government continue to emerge just weeks before the March 31 poll, many will be looking to what independent, foreign observers will say about Zimbabwe’s polls. Joining me today to discuss the role of foreign observers is Professor Muna B Ndulo.

He is Professor of Law at Cornell University in New York and Director of the University’s Institute of African Development. He has served with the United Nations as legal adviser on elections and transformation in South Africa, Kosovo, and East Timor and most recently in Afghanistan. Amongst his many academic works is a recent publication on Comparative Constitutionalism and Good Governance in the Commonwealth – An Eastern and Southern African Perspective. Professor Muna Ndulo, welcome.
Professor Muna Ndulo: Thank you.
MOYO: The Zimbabwean government has quite openly sought to tightly control foreign observation of this electoral process; only so-called ‘friendly’ observers will be invited to observe the polls. This has created the perception that the role of the observers may be manipulated to legitimise a flawed election, but Zimbabwe is not alone in the region in controlling observers. The constitution of Mauritius, which is party to the SADC protocol, does not provide for foreign observers, and reportedly Mauritian elections have never been observed by international observers. Just how important is it to have foreign observers in an election?
NDULO: Foreign observers are very important in an election, I think. I will try to discuss the role of observers: observers are critical to an election, especially where an election is contested. That is, an election for example, emerging from conflict or an election where there is political violence. Observers give confidence to voters, in terms of the electoral process, but they also make it difficult for fraud to happen in an election, and they contribute to the creation of a favourable environment in terms of the whole electoral process.
But, for the observers to be effective, they have to be independent. They have to be able to have overall access to the political parties, they have to have free movement in the country, so they can check on what’s going on and they can monitor the entire process of the elections. By the entire process of elections, I mean they have to check on the registration and the voters’ roll to make sure that it is accurate and that it has been compiled in a fair and inclusive manner; you have to check on the campaign period to ensure that all political parties are free to campaign for the elections – that they have access to the media, and they are able to organise meetings. And then of course observers at the time of the voting have to ensure that the conditions for a free vote are present and ensuring that the vote is secret. And of course, the last aspect of the electoral process is voting – there, observers come in to ensure that there is proper counting of the votes and the counting process is independent and is not manipulated, so that you avoid fraud. 
The only way they can ensure this is to ensure that they have free access to all political parties and that they have free movement in the country. So where a country restricts who comes into the country to observe elections, I think that this does not give confidence to voters in the political process.
MOYO: There were observers during Zimbabwe’s presidential elections in 2002 – they obviously did not see the same things. The two SADC missions, for example, drew completely different conclusions about the poll. How does this happen?

NDULO: Yes, sometimes you do get conflicts in terms of observers coming out with different opinions about elections. This is sometimes healthy, but you can avoid it by instituting a mechanism for coordination so that observers can exchange views, they can exchange information about what they are observing, so that you do not have a situation where they are observing very different situations. Part of the problem is, of course, most observer groups tend to be small, they do not have adequate resources to cover the entire country, so it’s quite possible for example that an observer group that observed in a particular province observed problems in a particular province that other observers in another province did not see. 
MOYO: Many Zimbabweans are cynical about the role of observers, they say that one does not need to go into Zimbabwe to know that the environment is not conducive to free and fair elections. And, some say that the split verdict of observers in Zimbabwe’s last two elections in fact worsened the legitimacy crisis in the country. Now, you have written that ‘a measure of the validity of an electoral process is the extent to which the community where the election is held accepts the legitimacy’. Whose assessment really matters in an election?
NDULO: I think that your options are right, in a situation like Zimbabwe in the last elections people doubted the value of the observers, but I think that goes to the point that I have been talking about. If, in fact, observers are to have any credibility, they have to have access to all political parties and they have to be seen to have access to all political parties. I think that another important aspect is that they have to observe the entire process so that they are involved in the process, and one can point to countries where observers have been very successfully used: we have the Namibian elections – the first Namibian elections. There have been observers for example in the South African election process, very successfully used. Many countries have had positive experiences with the observers. Another important factor to note is that most observer groups observe common standards, for example many organisations like IDEA, the Carter Centre and the United Nations have developed rules about what they should look for and how they should go about the observation process.
MOYO: Media reports say that President Mugabe has in fact begun a diplomatic offensive to persuade neighbouring African states to allow him to bend the rules about parliamentary elections – what do you say about that?
NDULO: Well, if those media reports are true, it’s most unfortunate. One of the critical points that have to be observed in an election, is that the government that is in power should allow the process to be administered by an independent administrator, such as the electoral commission of Zimbabwe should be seen to be in charge of the elections, and no one political party should be seen to have an advantage over another. So where you have a situation where a government is interfering in the process, then the conditions for a free and fair election are not there. 
We really have to allow the electoral administration to work and in terms of the electoral observation, the electoral observers do not simply look at the voting – if they do that then I think that there is a very serious danger that all that they are going to do is to legitimise the electoral process. And, if you recall, the Commonwealth report on the Zimbabwean elections reported that on the voting day, the elections looked orderly. But you have to look at the conditions, you have to look at the entire process, and this where it is so important that observers are involved from the very beginning, and they are able to pronounce on every aspect of the election. Because, in order to determine that an election is free and fair, all the components, the various stages leading up to the voting, and including the counting, have to be free. 
MOYO: You talked right there about making sure that observers see more than what happens on voting day; just how important is timing when it comes to observation?

NDULO: Timing is very critical in the sense that as I pointed out, you have to make sure that you observe the entire process. Observers should be in quite early – now of course in terms of how many observers you’re going to have, this is going to depend on resources, there are many ways of ensuring that the few observers you have are used very effectively. But they have to be in quite early in the process, so that they are able to observe the campaign, for example.
I would expect that since the Zimbabwean elections are at the end of next month, while the campaign is going on the observers should have been on the ground now, not the same numbers that you would expect at the time of voting but at least there should be observers looking at the electoral process in terms of administration. Is it an independent electoral system? How is the administration mechanism – is it an independent system that is trusted by both sides? We have to understand that, especially in a situation where the elections are contested in terms of the conditions, that it is critical that there are an independent group of persons that can verify the facts on the ground and come to a conclusion, and help the world in fact to come to a conclusion that the elections are free and fair. I think that we now all are agreed that increasingly we can talk of a right to democratic governance that includes free and fair elections. 
MOYO: But the SADC guidelines provide only that observers should be in the country two weeks before the elections – are you saying that that’s inadequate?
NDULO: Totally inadequate, because two weeks before elections, you are just talking in terms of the final days of the elections. If the observers come into it just before the elections it means that they have missed most of the campaign period, they would also have missed the registration period, and they would also have missed the arrangements in terms of the administration, the actual putting-up of district officials and that sort of thing. Most of the electoral apparatus would have been in place two weeks before the elections. 
MOYO: Right. Many of the people that observed the elections held this January in Iraq say that if the election in Iraq, where people faced the threat of death to cast their votes, was held to be a success, then the Zimbabwean election will be free and fair – what do you say to that?

NDULO: I think that there is a big difference between what happened in Iraq and what is happening in Zimbabwe. You see in Iraq, the political violence, the government was not implicated and the group that organised the election was not implicated in the violence that was going on or the intimidation. It was outside forces that were seen to be interfering with the electoral forces. Whereas here, you have the problem where there are doubts as to the independence of the electoral system, of the administration and the security forces and the police are implicated in the harassment of the opposition – and that’s a very different set up in my view when you look at the two situations.
MOYO: Now, let’s talk a little bit more about legitimacy. Some observers have criticised Zimbabwe’s opposition parties for participating in these elections – they say that by doing so they are legitimising a flawed process. You are a Zambian national, and in 1996 opposition parties boycotted the elections there – what are you views about this?

NDULO: I think that the Zimbabwean opposition are faced with a very difficult situation. On one hand, if they do not participate in the elections, what happened to UNIP in the Zambian 1996 elections will happen to them – in the sense that the ruling party will carry the seats, including the seats that are in the safe areas of the opposition. What will happen then is that you will have an increased government majority – and I think many people would perceive that to be a very dangerous development, especially in view of the fact that is likely to lead to a two-thirds majority, which would enable the government to amend the constitution at will. So I think that given the situation, maybe what they have done – it is a difficult situation – but what they have done in terms of participating under protest is probably the right choice for them. But I think that they should continue to inform the international community as to what is happening in Zimbabwe, and I think that they should continue to keep re-evaluating their situation in terms of the electoral process – and I think that they should ensure that they use the groups that go to observe the elections to inform them of what is happening. So in my view, I think that they have a very very difficult situation.
MOYO: Professor Ndulo, thank you for joining us today. 

NDULO: Thank you very much for having me.

· Transcription by Dee Keys
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