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HARARE- A 17-year-old girl who claims a policeman touched her 
breasts and physically assaulted her is in court charged with assault.

The teenager, who is from Harare’s Hatcliff suburb, was jointly 
charged with Hazvinei Ncube (28) and Evelyn Matava (18). 

The State accuses the teenage girl of assaulting 21 year-old policeman, 
Danmore Chitsanga, in January last year over a borehole water  
queue row. 

Lawyers for the girl, however, say she was acting in self-defence after 
the youthful cop assaulted her for resisting his attempts to jump the 
water queue. 

“The State failed to establish a case against these two (Ncube and 
Matava). But on the minor we will proceed to the defence since she 
admits having acted in self- defence,” said David Hofisi of Zimbabwe 
Lawyers for Human Rights who is representing the three.

Chitsanga was off duty when he was allegedly assaulted, according 
to the State outline.

“The complainant (Chitsanga) went to fetch water from a nearby 
borehole. A misunderstanding arose and the first accused (the teenage 
girl) argued that the complainant was not going to fetch water,” the 
State outline reads. 

“The complainant distanced himself from the accused and later 
returned when the second accused arrived and had removed 
the complainant’s bucket and a scuffle ensued resulting in the 
complainant being struck on the head and sustained head injuries 
from the bicycle frame used,” reads the State outline. 

The three were charged with contravening Section 89 of the Criminal 
Law (Codification and Reform) Act Chapter 9: 23, although the State 
outline does not show how Ncube and Matava committed an offence.
 
According to the defence outline, Ncube and Matava have no case 
to answer. Hofisi applied for discharge for the duo at the close of the 
State case earlier this month. Magistrate Magistrate Shelly Zvenyika 

is expected to rule on the application tomorrow.
 
“Accused persons (Ncube and Matava) deny ever having assaulted 
anybody, were not in common purpose with the first accused,” reads 
the defence outline.
 
Under cross examination, Hofisi asked if Chitsanga was seriously 
suggesting that “a male constable of three years had been beaten by 
a minor girl child”. 

In response, the policeman said the 17-year-old was not a minor as 
she was over the age of 12.

In Zimbabwe, the Legal Age of Majority is 18.  
“This off-duty officer obtained water from the borehole ahead of 
everyone in the queue at the borehole and when he sought to avail 
the same privilege again, accused person protested,” reads the  
defence outline.  

“When she protested, accused was assaulted with open hands on the 
face and arm twisted in a brutal assault that provoked feelings of a 
real threat. When the accused tried to flee, complainant hurled her 
against a wall with his hands on her breasts. He then picked up a 
bicycle beam and threatened her with it. 

“Accused disarmed the complainant. Owing to the clear and present 
danger of further assault from complainant, and in light of the fact that 
accused is a minor female child who faced an imminent attack from 
a stronger, older masculine officer of the Zimbabwe Republic Police, 
she struck the complainant in order to ward off the unlawful attack,” 
reads the defence outline.

Double trouble for girl child
• girl accused of assaulting policeman       • cop touched my breasts, says girl

KAROI-Police brutalised a 39-year-old man 
accused of assaulting Zanu PF MP for Magunje, 
Franco Ndambakuwa, a court here has heard.

According to hospital records, Jesus Maketa is 
suffering from a toothache. He told the court he 
fears police could have broken his ribs during  
the assault.

He said the torture inside the police station in 
Karoi was so inhumane that officers pulled off his 
dreadlocks using bare hands.

Maketa told the Karoi Magistrates Court last 
week that four policemen who had arrested him a 
week earlier had assaulted him while in custody. 

Jeremiah Bamu of Zimbabwe Lawyers for Human 
Rights told the Magistrate that the brutality was 
unacceptable. Bamu is representing Maketa.

The State has since been ordered to investigate 
the matter and should report back to court by the 
next date of remand on 29 August. Maketa – who 
was released on $50 bail - is facing charges of 
criminal insult and resisting a peace officer. 

 “On the 13th of August 2011, the complainant was 
on his way from Kusemamuriwo Hotel to his shop 

when he heard accused calling ‘Ndambakuwa the 
rapist.’ The accused repeated the words several 
times until complainant approached him. Accused 
went on to say complainant was a Zanu PF rapist. 

The complainant approached police officers 
namely Constable Kwangwa, Machinyaifa, 
Chihuri and Mukanganyama who effected an 
arrest on accused, “reads the State outline.  

Maketa denies the charges.

The prosecution added that Maketa resisted arrest. 

“The four police officers told the accused to go 
with them to ZRP Magunje Charge Office. The 
accused resisted going and the four police officers 
dragged him all the way from Kusemamuriwo 
Hotel to the Charge Office,” reads the  
State outline.

Maketa denies the charges. He says it was 
Hon. Ndambakuwa who started the trouble.  
“I do not admit to the charge. The complainant 
first said I was a follower of prostitute Theresa 
Makone and I replied saying I was better than him 

who is alleged to have raped several juveniles and 
is on bail condition,” said Maketa in his warned 
and cautioned statement. 

Makone was appointed by Prime Minister Morgan 
Tsvangirai to be the co-Home Affairs Minister. 

The court heard that on the day in question, 
Makone and several of Prime Minister 
Tsvangirai’s Movement for Democratic Change 
senior officials had addressed a rally in Magunje. 

On the charge of resisting arrest, Maketa said: 
“I do not admit to the charges of resisting 
arrest. I was not happy with the way the officers 
approached me.”

A day after the arrest, Maketa went to Hurungwe 
Rural Hospital for treatment.  Hospital records 
noted that “the patient was in pain” and was 
complaining of painful teeth, ribs and right ear 
external pain, following the assault. The records 
show that his right ear was swollen.

Maketa travelled to Harare to seek further 
treatment after he was granted bail.

David Hofisi

Karoi man claims police assault  

Jeremiah Bamu



Continued from last week 

Clause 11: ZHRC can refuse to investigate if not 
authorised under the Act or Constitution and can inform 
the complainant or any party complained against stating 
reasons and advise complainant of alternative remedies 

Clause 12(1): The ZHRC can conduct private or public 
hearings. It will have power to summon an authority 
or person to attend and produce documents, or to 
question that person or authority who must respond. 
The Commission can request the assistance of the police 
during its investigations.

There is no clarity on what factors are taken into account 
to determine if an investigation should be carried out in 
public or private and this may result in privatisation of 
investigations that should be done in the public view and 
which are of public interest.

Requiring that the police assist in investigations may not 
in the long term be in the best interests of the ZHRC as 
the same investigators may be perpetrators in some cases. 
Generally investigations done by the police have been 
problematic and they have refused to investigate certain 
cases of human rights violations with some exhibiting 
partisan tendencies. 

Recommendations 

•  The ZHRC be empowered to serve its own summons  
 and be assisted by police escort when there is a need. 

•  There must be clear guidelines on when hearings can  
 be carried out in private, and the decision must be   
 taken in a transparent manner with full justification   
 which is made public. 

•  The ZHRC must be empowered to appoint its own   
 investigators and, when required, enlist additional   
 investigators from other state departments. There must  
 also be a provision which ensures that police comply   
 with requests or face sanction. 

Clause 12(2-3): During investigations not bound by 
strict rules of evidence, persons accused of violating 
human rights must be afforded an adequate opportunity 
to respond. 

This provision is welcome although it can present 
dangers of long hearings with no rules limiting what can  
be excluded. Lack of a time frame to respond is a 
dangerous provision which, if it is not time-bound, might 
result in further human rights violations occurring or 
undue delays in finalisation of complaints by victims. 
Justice delayed is justice denied. 

Recommendations 

•  Issues relating to broad time-lines for responses   
 and other interventions should be made clear in the   
 principal legislation, and can then be elaborated in   
 the Regulations. 

•  Although issues relating to procedure should be   
 left to Regulations made by the Commission, such   
 regulations must be sufficiently publicised to   
 facilitate the smooth running of operations and   
 other activities of the ZHRC and ensure that those   
 who make use of the Commission are well aware of  
 how it is supposed to operate and within what  
 time-lines.

Clause 12(4)–(5): Any person appearing before the 
ZHRC may be represented by a legal practitioner and 
information obtained at closed hearing is not to be 
disclosed to any person unless the identity of the person is 
protected or it is needed for the purpose of perjury. 

While perpetrators may be represented by lawyers 
according to a strict reading of this provision, it is rather 
unfair that the victims can only be represented by a 
relative or lodge the complaint themselves. 

Recommendation 

Due to the fact that lawyers are well trained to refute 
allegations made against their clients it is only fair 
that even the victims be allowed to be represented by 
lawyers at any stage to protect their interests and ensure 
that allegations are well-founded and able to stand the 
possible challenges and loopholes that lawyers may want 
to take advantage of. 

Clause 12(6): The Minister, by notice, may indicate that 
certain evidence must not be disclosed due to grounds 
of defence, external relations or internal security, or 
the economic interests of the State. Aggrieved persons 
may apply against this in terms of the Administrative  
Justice Act. 

This is unacceptable Executive interference in the affairs 
and investigations of the ZHRC. It contributes to lack of 
transparency, reduces public confidence in the processes 
and outcomes of the investigations of the Commission, 
and fuels impunity for human rights violations.  
The grounds on which the Minister can prevent disclosure 
of documentation and evidence are unacceptably wide 
and subject to abuse, and there is no method to challenge 
the manner in which the Minister applies his mind and 
discretion in such instances. 

There are several pieces of legislation where such a 
procedure is allowed and in which the discretion has been 
abused – every time it is challenged in court, the judiciary 
has found methods to avoid making a decision on the 
substantive issue – indicating that such discretion is 
problematic, although fear prevents a courageous judicial 
decision. To allow such a 
provision to remain will 
be a disservice to the work 
of the Commission and its 
integrity. 

Recommendation 

•  The Executive 
must not have the 
capacity to limit 
the information that 
can be disclosed 
by the ZHRC. The 
ZHRC must have 
the sole discretion 
to decide on what 
information will 
not be available for 
public consumption  
according to the 
standards set out in 
the human rights  
instruments. This 
will go a long way in 
complementing the  
independence of the ZHRC from executive  
excesses and abuse. 

•  Should there be issues affecting national security –   
 these need to be properly defined and framed and it  
 should be the ZHRC which considers whether the   
 information should be allowed, or heard in private,   
 or not. 

Clause 14(1) and (2): The ZHRC can decide on whether 
action or omission needs to be abolished, whether the 
person against whom the complaint was made should 
give further consideration to issues, whether the action 
or omission should be rectified, the law, action or 
omission reconsidered, or other action taken or reason 
given for act complained of. In all such incidences, 
the ZHRC can make recommendations and send its 
report to Minister. The ZHRC can issue report with 
recommendations to release a complainant from prison, 
payment of compensation to a victim or her/his family, or 
that the complainant seeks redress from the courts. If no 
adequate action is taken, the ZHRC may submit a special 
report to the Minister to present to the President to lay  
before Parliament. 

This provision is loaded, creates confusion, and provides 
no direct or prompt remedy for the victim. The ZHRC has 
no power to order redress and can only make a report to 
the Minister and there is no clear provision which states 
what remedy or course that the Minister offers to the 
victim. This can end up being an academic exercise with 
victims not getting any proper remedy. Another problem 
arises when in the report some recommendations include 
payment of compensation, as there are no provisions of 
how this is to be done and the time-frames. The ZHRC 
does not have any authority to enforce its report with 
recommendations but only after some time sends a special 
report to the Minister and he presents it to the President 
who lays this before parliament. Since Parliament does 
not have judicial or enforcement powers, it can only 
debate such a report and there is no other enforcement 
mechanism for meaningful recourse to the victim of 
human rights violation. 

Recommendations 

•  The ZHRC must be given stronger powers which 
allow it to provide increased types of remedies for 
victims of human rights violations. This links to 
previous submissions and recommendations that the 
Commission should have adjudicative functions and 
be able to provide effective remedies in order to build 
public confidence in its work and act as an effective 
deterrent to perpetrators. 

•  In the event that the ZHRC continues not to have 
quasi-judicial powers, a better provision is to include 
the ability of the ZHRC to register its report and 
recommendations as Court Orders at the High Court 
so that they become enforceable. 

•  Sending reports to the Minister who, at his/her 
discretion can send this to the President and then 
Parliament, only creates room for delays, executive 
and legislative interference with the work of 
the ZHRC, and impact on speedy and effective 
resolution of disputes, which is not necessary and 
cannot be justified. It is strongly recommended that 

the Minister play no part 
in such a process and 
that any action which is 
required and which cannot 
be provided by the ZHRC 
should be referred for 
enforcement through the 
Courts of Zimbabwe, as 
the second-best option to 
giving the Commission 
such powers for itself. 

2.12 Clauses 17-19: 
Financial Probity – 

Clause 17: Funds of the 
ZHRC include moneys 
appropriated by Act 
of Parliament paid as 
salaries, allowances, 
administration expenses, 
donations, grants 
bequests as approved 
by the Minister, and 
other funding accruing 
to the ZHRC by Act of 

Parliament and any other amount that may vest in or 
accrue to ZHRC in terms of the Act or otherwise. Money 
which is not required by ZHRC may be invested with the 
approval of Ministers of Justice and Finance.

The ability of the ZHRC to prepare and control its 
own budget and expenditure that is funded through 
the Consolidated Revenue Fund will enhance its 
independence. The ZHRC does not appear to have any 
input in the budget preparation and allocation that it 
considers necessary and should receive for its operations 
for it to be able to effectively carry out its mandate. 
The ZHRC must be able to receive its funds from the 
Consolidated Revenue Fund in a timely manner to ensure 
that there is no disruption of its activities and this is not 
addressed in this Bill. Although it is recognised that it 
may accept donations, the ability of the Minister to veto 
such donations without providing reasons will impact 
negatively on the ZHRC. 

The capacity of the ZHRC to invest funds that are not 
necessarily required is welcome; however the fact the two 
Ministers have to be consulted can have a negative impact. 
Government ministries have often been associated with 
bureaucratic processes that are unnecessarily long. These 
delays can negatively affect the capacity of the ZHRC to 
invest and gain from the proceeds of such investment in 
a timely fashion. 

Recommendations 

•  The ZHRC must be able to accept donations as long 
as this does not impact on its independence. 

•  Estimates of revenue and expenditure for every 
financial year must be prepared by the ZHRC 
and be made public, as must the audited accounts 
of the Commission on an annual basis and in a  
timely manner. 

•  The ZHRC must be able to invest its moneys in a 
manner that it sees fit without being unnecessarily 

hindered by bureaucratic procedures that can be 
imposed by the Executive which can frustrate  
its efforts. 

•  The Minister must not play a role in approving 
donations and other funds, as this is Executive 
interference and impacts on the processes of the 
Commission, as well as its institutional independence. 

Clause 18: The ZHRC shall keep proper accounts, other 
records in respect of activities, funds and property and 
records as Minister may direct, preparing statements 
of account as soon as possible at end of year after each 
financial year or periods as the Minister directs. 

Clause 18(3): Section 80 of the Public Finance 
Management Act [Chapter 22:19] shall apply with the 
necessary changes to the appointment of the internal 
auditor as if ZHRC were a ministry or department of a 
ministry. 

Clause 19(1): The ZHRC shall be audited by the 
Comptroller and Auditor General according to powers 
conferred by sections 7 & 8 of the Audit Office Act. 

Whilst these provisions provide some level of 
accountability for the ZHRC, there appears to be 
an assumption that all the funds will be derived 
from government coffers. There appears to be no 
recognition that the ZHRC can get additional funding 
from other donations and it may become necessary to 
ensure that such amounts are audited separately by an  
independent auditor. 

Recommendation 

The ZHRC should be given powers to appoint independent 
auditors with regards to the independent donations that 
they may receive and produce a report on that. 

Clause 19(2): Any person who refuses to provide the 
Comptroller and Auditor General with explanations 
as required shall be guilty of an offence and liable to 
payment of a fine and/or imprisonment.

The whole essence of this provision is to guard against 
fraud of mismanagement of finances at the ZHRC  
and commendable. 

Recommendation 

It must be clear that the Auditor General must restrict his 
audit to government funded activities and those that are 
funded by other donations must be audited separately. 

2.13 Clause 20: Removal of Commissioners from office - 

This can be done by the President after appointment 
of a tribunal of three members to look into the matter.  
All members of the tribunal are appointed by the 
President. Grounds for removal include misbehaviour, 
failure to discharge functions caused by infirmity of body 
or mind, or other factors. Pending a determination by the 
tribunal, the President may suspend the Commissioner.

The first issue is the role of the Executive in disciplinary 
matters which have a substantive impact on the work 
of the Commission and its institutional and individual 
independence. The Executive must not play any role in 
such processes. 

Further, there is no clarity on who is supposed to sit 
in this tribunal, selection processes, and the calibre  
of candidates. 

Removal on the ground of misbehaviour is vague as there 
is no explanation as to what will constitute misbehaviour 
that can result in the removal of the Commissioners of 
suspension under the Act. As a result, the Executive 
can remove Commissioners who are not sympathetic to  
its views. 

Recommendations 

•  The ZHRC Commissioners must develop an 
enforceable Code of Conduct that will set out the 
parameters of what conduct will be deemed to be 
misbehaviour. 

•  The ZHRC must also develop a Code of Conduct for 
members of the secretariat.     

Continued on Page 4 
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BILL WATCH 

Both Houses of Parliament have adjourned until Tuesday  
30th August. 

Before then it is likely that the President will have ended the 
present session and opened a new session –the 4th session of the 
7th Parliament. 

POSA Amendment Bill: Introduced in 
Senate, but blocked 
Eight months after it was passed by the House of Assembly, Mr 
Gonese’s Private Member’s Public Order and Security Amendment 
Bill was finally introduced in the Senate on 2nd August when Mr 
Gonese delivered his speech opening the Second Reading debate 
and explaining the Bill in detail.  He pointed out that the Bill had 
been passed by the House of Assembly with co-operation of 
members of all parties; denied any intention to usurp the powers of 
the Executive by introducing a Private Member’s Bill; and argued 
that the Bill was furthering Articles 12 and 13 of the Global Political 
Agreement (GPA).  Those Articles deal with freedom of assembly 
and the need for law enforcement agencies to be impartial. After 
ZANU-PF Senators questioned the need for the Bill and said more 
time was needed for “research”, the debate was adjourned until 3rd 
August.  On 3rd August Justice Minister Chinamasa, who is ZANU-PF’s 
chief GPA negotiator, objected to the Bill being before the Senate at 
all, saying that the amendment of POSA was a matter under 
consideration by the GPA negotiators as part of the Election Roadmap 
and that further debate might undermine the Inclusive Government. 
 
The Minister moved that the debate be adjourned.  Mr Gonese agreed 
that the debate be adjourned but emphasised the Bill was not being 
withdrawn.  But, the Senate then adjourned until 30th August and a 
new Session of Parliament will probably be opened before that date, 
meaning that the Bill will lapse.  So Mr Gonese’s marathon, which 
began in November 2009 when the House of Assembly gave him 
permission to introduce his Bill - unopposed by ZANU-PF MPs - 
has been brought to a halt on the last lap.  This is probably the end 
of the Bill - after these developments it seems unlikely that the Bill 
will be revived next Session, unless all three parties agree to do so 
following further negotiations. 

This tactical blocking of the Bill suggests a change of heart by 
ZANU-PF since December last year, when the Bill was approved by the 
House of Assembly with the co-operation of ZANU-PF members.  If there 
was an objection to the introduction of a Private Member’s Bill, that 
could have been raised at the beginning of the Bill’s journey or at 

any time since.  The Bill was gazetted on 11th December 2009, went 
through Portfolio Committee meetings and public hearings round the 
country, was in the Lower House for a year and has been on the 
Senate’s Order Paper since December 2010.  So, the Senators’ claims to 
need further time for research also ring hollow.  The end of the 
Session has given ZANU-PF a convenient procedural method of stopping 
the Bill without incurring the odium of having to vote against what 
are really very mild compromise amendments to a piece of legislation 
that many want to see repealed altogether. 

Questions raised:  Is the Inclusive Government really going to come up 
with more comprehensive amendments?  In the meantime, who benefits 
from POSA continuing in its present unamended form?  Should a member 
of the Executive pressure a private member to stop debate on a Bill 
and let the Executive deal with the matter?  Is what has happened to 
the POSA Amendment Bill another regrettable illustration of 
Parliament’s continuing subservience to the Executive? 

Human Rights Commission Bill:  
Public Hearings Disrupted 
Parliament’s public hearings from the 18th to 22nd July in Chinhoyi, 
Masvingo and Mutare on the Human Rights Commission Bill were all 
disrupted. The Harare hearing was originally scheduled for 23rd July 
at Highfield. Fear of disruption by the same unruly mobs led 

Parliament to change the venue to a committee room in Parliament.  But 
outrageously, the hearing in Parliament itself was also invaded by a 
violent mob – they were bused in and several hundred were toyi-toying 
in Africa Unity Square before invading Parliament. Inside the 
committee room members of Parliament, those attempting to make 
representations to the committee, journalists and members of the 
public were assaulted.  The hearing had to be prematurely terminated. 
These events, which were clearly orchestrated and seemed to have 
nothing to do with objections to the Bill, are deeply disturbing 
because they testify to a determination by whoever organised them to 
erode the power and standing of Parliament as a national institution. 
Also disturbing is the fact that the chaos at the hearing in 
Parliament went on for so long without effective police intervention. 
These events recall the invasion of the Supreme Court in November 2000 
by elements not prepared to entertain the notion of an independent and 
fearless judiciary. It is important, as the constitution-making 
process nears its final stages, to remember that if State institutions 
are weak they cannot provide the checks and balances without which 
true democracy is not possible. 

Speaker’s Statement on Disturbances 
On 26th July the Speaker issued a press statement on the disturbances. 
He attributed the disruption in Parliament on 23rd July to “rowdy 
gangs identified as ZANU-PF activists who were dropped off at 
Parliament as they chanted their party songs and slogans.”  Condemning 
the events as showing contempt for the authority of Parliament and as 
punishable offences under the Privileges, Immunities and Powers of 
Parliament Act, the Speaker called on law enforcement agents to move 
with speed to bring “the sponsors and perpetrators of these crimes” to 
book, pointing out that “it is these displays of lawlessness, human 
rights violations and violence that continue to keep Zimbabwe high up 
on the international relations scene for all the wrong reasons”. 
(Note: Identification of the perpetrators of the disturbances in Parliament
on 23rd July should be easy for the police.  Parliament is equipped 
with surveillance cameras which recorded everything that happened.) 

Electoral Amendment Bill Tabled but will 
have to be Revived next Session
On 26th July the Minister of Justice and Legal Affairs tabled the 
Electoral Amendment Bill in the House of Assembly.  In accordance with 
the Constitution and the House’s Standing Orders the Bill was 
immediately referred to the Parliamentary Legal Committee [PLC] for 
the committee’s report on its constitutionality.  The PLC has until 
2nd September to compile its report, although it has the right to ask 
the Speaker for more time if it needs it.
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Harare, Zimbabwe, 18 August 2011
 
After a press conference with the Select Committee 
on the 18th of August 2011, The Zimbabwe 
Peace Project (ZPP), Zimbabwe Election Support 
Network (ZESN) and Zimbabwe Lawyers for 
Human Rights (ZLHR) Independent Constitution 
Monitoring Project (ZZZICOMP) is worried by 
the lack of transparency that shrouds the drafting 
process. This came out during the press briefing 
meeting that revealed that civic society will not 
be allowed to observe the drafting stage of the 
constitution making process.

It is worrying that COPAC will not avail the 
outreach process reports to civic society or public 
which will make it difficult for organisations like 
ZZZICOMP to compare ultimate product and 
benchmark it with the views in the national report.
 
ZZZICOMP has been monitoring and will 
continue to monitor the COPAC process in 
order to adjudge how democratic and transparent 
the constitution-making process is, and if it 
accurately reflects the input of broad and diverse 
popular participation.

 
ZZZICOMP reiterates that as a non-partisan, 
independent and professional organisation whose 
main functions are to promote peace, democratic 
elections and to foster a culture of human rights 
and constitutionalism in Zimbabwe and other 
likeminded groups should be allowed to access 
outreach reports and to continue monitoring the 
whole process to the end if COPAC is sincere 
about transparency. ZZZICOMP appeals 
to COPAC to increase confidence-building 
measures in the process and to be reminded 
that the process is not a political process but a  

 
process for citizens of Zimbabwe. We insist on 
greater transparency and continue to pressure 
for the availability of information, monitoring 
of the drafting stage and other subsequent events 
leading to the referendum. 
 
We urge COPAC to select qualified and capable 
people who will support the drafting team which 
will commence soon. We believe the drafting 
team is comprised of people of integrity who 
understand the concepts of the process and who 
will capture them accurately.

CONCERNS OVER TRANSPARENCY OF THE COPAC CONSTITUTION DRAFTING PROCESS ZESN/ZPP/ZLHR INDEPENDENT CONSTITUTION MONITORING PROJECT (ZZZICOMP)

For further information and comments please contact ZZZICOMP:
Rindai Chipfunde-Vava:  Tel: +263-4-250736, 791443, 798193  E-mail: zesn@africaonline.co.zw or rindai@zesn.org.zw
Jestina Mukoko:            Tel: +263-4-301790, 2930180, 2930182  Email: zpp@africaonline.co.zw; directorzpp@africaonline.co.zw
Irene Petras:  Tel: +263-4-708118, 705370, 764085  Email: info@zlhr.org.zw; or irene@zlhr.org.zw

Fostering a culture 
of human rights

POSA amendments blocked on last lap
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HARARE-Glen View residents arrested for 
allegedly murdering a policeman in May were 
all smiles and hugs when Magistrate Shane 
Kubonera allowed them to approach the 
Supreme Court for reprieve on Friday.

The residents claimed that they had been 
randomly picked and tortured while in police 
custody, a situation that they said violated their 
basic constitutional rights. Through Zimbabwe 
Lawyers for Human Rights (ZLHR), the 24 

residents had sought the court to allow them 
to approach the Supreme Court, sitting as 
a Constitutional Court, to determine on the 
violation of their rights during and after arrest. 

“After a careful look at the application, the court 
has found that their constitutional violations are 
at risk. The court has no jurisdiction over the 
application (as it was a constitutional issue)…,” 
said Magistrate Kubonera while referring the 
matter to the Supreme Court. 

The 24 had raised complaints on their initial 
remand in court that they had been assaulted 
while in police custody. They complained that 
they had been denied access to their lawyers.

On Friday, Prosecutor Edmore Nyazamba 
apologised to the court for failing to provide 
medical affidavits of the accused by 17 August 
as per the court’s ruling. 

Appearing for the 24, Obey Shava of ZLHR 

gave notice that the defence would make an 
application for refusal of remand on 7 September 
if the State failed to set a trial date.

Of the 24, seven remain in remand prison while 
the rest have been granted bail by the High 
Court.  

Those in detention are yet to receive medical 
attention from private doctors despite a court 
ruling to that effect.

Residents to approach Supreme Court

BULAWAYO-Magistrate Themba Chimiso has asked the 
State to withdraw charges against eight Women of Zimbabwe 
Arise (WOZA) members arrested in May for embarking  
in protests.

The eight, Grace Moyo, Stella Chivunge, Sikhangezile Sibanda, 
Simangaliphi Msimanga, 16-year-old Cecelia Ncube, Siboniso 
Siziba, Miriam Moyo, and Memory Matandare were arrested on 
24 May 2011 after protesting against poor service delivery by 
electricity firm Zesa.

According to a WOZA alert, the activists were set free when 
they appeared at Western Commonage Magistrates Court on 15  
of August. 

WOZA said Magistrate Chimiso ruled that the State should withdraw 
the charges before plea following an application by the defence 
team. Lizwe Jamela and Nosimilo Chanayiwa from Zimbabwe 
Lawyers for Human Rights represented the WOZA members. 
 
The accused were charged with two counts: that of intentionally 
engaging in a disorderly or riotous conduct as defined in Section 
41(a) of the Criminal Law (Codification and Reform) Act 9:23 
or alternatively encumbering or obstructing the free passage 
along any street, road, thoroughfare, sidewalk or pavements as 
defined in Section 46(2) (f) of the Criminal Law (Codification 
and Reform) Act.

To secure the activists’ freedom, Jamela and Chanayiwa cited a 
Supreme Court ruling obtained by WOZA leaders Jenny Williams 

and Magodonga Mahlangu after a 2008 protest related arrest. 
Lawyers argued that the latest charges were similar to the Section 
37 (1) a (1) of the Criminal Law (Codification and Reform) Act, 
the subject of the Supreme Court ruling. “As a result of this 
ruling, it followed that WOZA members should not be arrested 
under similar conditions as they infringe on their constitutional 
right to freedom of expression and freedom of assembly, section 
20(1) and 21(1) of the Constitution,” said WOZA.
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•  Removal of the Commissioners must only be done by the 
Parliamentary Committee on Standing Rules and Orders as it is the 
same body that appoints the Commissioners. 

•  A tribunal must be appointed by the Committee to investigate and 
make recommendation for the removal from office. The suspension 
of the Commissioner must be done by the Portfolio Committee 
pending determination of  
the matter. 

•  The Executive must not be allowed to play any role in such matters 
of discipline and/or removal of Commissioners so as to protect 
independence and ensure the work of the ZHRC is carried out 
without fear or favour. 

2.14 Clause 22: Accessibility – 

The ZHRC shall endeavour to establish a principal office and offices at 
provincial, district and other administrative levels as it considers fit for 
the better performance of its functions.

29 Firstly, it is regrettable that this provision is put in the miscellaneous 
provisions of the ZHRC Bill despite its importance. It must be mandatory 
for the ZHRC to establish a principal office from which its operations can 
be coordinated. There should not be any discretion in this regard. 

Although there is clear commitment to decentralise the offices of the 
ZHRC to facilitate accessibility, which is to be commended as in line with 
the Paris Principles, there is no clarity on where these offices will be, and 
who will be responsible for deciding on the location. Issues of financially 
feasibility need to be considered, and the provision to establish offices 
at provincial and administrative levels may be too complicated. Setting 
up of too many offices will result in a strain in the budget of the ZHRC 

and it will not be able to carry out its work efficiently. Presently other 
institutions such as the Judiciary are already struggling with financial 
resources and it is not practical for the ZHRC to get any more funding 
that will empower it to set up too many offices. Coordination of activities 
and other ancillary issues might become strained once there are too many 
offices operational given the fact that this is also a fairly new institution 
that has never operated before. 

The Bill is also silent of the exact location of the offices especially the 
fact that they should be at neutral venues and should not be compromised 
places, so as to encourage victims to approach the ZHRC and file 
complaints without possibilities of fear, harassment and/or intimidation. 

Recommendations 

•  The Bill must provide that the main office will be at a place decided 
upon by the Commissioners so that there is clarity on who is 
responsible for such a decision. It should be a central location which 
offers efficient communication and administrative facilities and which 
allows for close and frequent communication, collaboration and 
interaction with stakeholders, including Ministries, the Parliament of 
Zimbabwe, other state institutions such as the Judiciary, as well as 
local authorities and the civil society. 

•  The ZHRC should endeavour to establish branch offices in regions 
throughout Zimbabwe, rather than provinces, as a first step, and then 
seek to expand as and when adequate resources and networks become 
available. 

•  The ZHRC must also take care to site its offices in places where people 
can access them easily (geographical location) and in a manner which 
ensures that those who seek its assistance will feel free and safe from 
possible reprisals. The enabling legislation must specifically state that 
offices of the ZHRC must not be situated near any premises occupied 
by a political party, near a police station, army barracks, cantonment 

area or other place where police officers or members of the defence 
forces are permanently stationed or any place that, for any reason, 
may give rise to a reasonable apprehension on the part of victims of 
human rights violations that they may suffer retribution if they lodge 
a complaint. 

2.15 Other Issues outlined in the Schedules - 

First Schedule: Provides for the terms of office of the ZHRC 
Commissioners, conduct of meetings, minutes of proceedings, formation 
of working groups 

The terms of office of Commissioners must be provided in the main 
provisions of the Bill as they are critical to the whole operations of the 
ZHRC. Issues of terms of office or tenure have an impact on the overall 
independence and impartiality of Commissioners and must be treated with 
the importance they deserve. Legislative drafters recommend that only 
incidental issues be included in the schedule of any law. The existence 
of schedules in laws is to ensure that the Bill is more structured and that 
the key provisions are not necessarily clouded by issues that are not key.

Recommendations 

Provisions relating to tenure of office, conduct of meetings, minutes of 
proceedings and formation of working groups must be included in the 
main sections of the Bill and not the Schedule. 
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