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Introduction.

The elections of March 2008 vyielded an astoundimgowy for Zimbabwe's Movement for
Democratic Change opposition parties. For the finsé the ruling ZANU PF party lost its majority
in parliament - by a single seat to the MDC formiatied by Morgan Tsvangirai (MDC-T) and 11
seats if combined with those held by the formatéinhe MDC led by Arthur Mutambara (MDC-
M)*2. Tsvangirai garnered over 4% more of the votes thtagabe in the presidential poll, but
(officially®) short of the 50% plus one to prevent a run-afftie build up to this run-off poll,
security forces and militia loyal to Mugabe launghren intimidatory campaign of such violence
that Tsvangirai was forced to withdraw from thel pohable to ensure that his supporters would be
able to vote or that the polls would be monitdrékhe MDC-T's records indicate that over 500
people were murdered during this campaidgrutal beatings, rapes, the burning of homestaads
massive displacement of voters from their constitieS rendered the process an electoral farce.
The Zimbabwe Electoral Commission ignored thisesmié and declared Mugabe the winner of the
poll with an 85% majority, announcing polling s&its and return numbers which were clearly
phantasmagorical Not even Mugabe's allies in the regional SADCcklavere prepared to
recognise his election as legitimate. With Mugabmlf/ in control of the army, but the clear loser
of the 2008 elections and thus with no democratitimacy, a political impasse developed.

Under the auspices of South Africa’s president Bhaltbeki, talks began between the main
protagonists to attempt to resolve the deadlockargirai was in a strong negotiating position.
ZANU PF had clearly lost popular support. And Thébieeki, the most influential SADC player in
the process, was desperate to resolve the longngi@imbabwean crisis. Millions of Zimbabwean
refugees who had poured across the border intohSafrica to escape the consequences of
Zimbabwe’s economic meltdown, were placing serdiedivery in poorer areas — an accepted

1 There are 214 seats in the House of Assembly10feseat Senate only has the power to suggeslalégis propose changes to legislation from

the House of Assembly or delay the passage ofi#&igia through the House of Assembly while suchndes are considered.

In the text MDC refers to both formations of M®C. Where it is necessary to distinguish betwédenpolicies of the two “T” or “M” has been

inserted.

3 Many believe that the long delay in releasingrésailts of the presidential election was to faaiita manipulation of the results to reduce Morgan
Tsvangirai's tally to below 50%. Sedlbrst Case Scenaridhe Zimbabwean http://www.thezimbabwean.co.uk/23@3.11921/weekday-top-
stories/worst-case-scenario.html 01/04/08.

4 Report on the Zimbabwe 29 March 2008 Harmonizedtisies and 2 June Presidential Run-ofthe ZESN 2008 Report) p 57 ZESN,
Zimbabwe 2008. In the event, the polling went lrgmmonitored. The returns officially announced without credibility — on which see below.

® MDC Says 500 died in Political Violence Zimbabwetrslel0/09/09 http://www.zimbabwemetro.com/headline/rsdgs-500-died-in-2008-

political-violence/

The ZESN 2008 Report p 64.

See generally D. Matyszakear No Evil, See No Evil, Speak No Evil: A Crigqof the Zimbabwe Electoral Commission Report en2b08

General ElectionfResearch and Advocacy Unit 2009, Zimbabwe availableww.kubatana.net (ZEC Critique).

See generally D. Matyszak ZEC critique.
9 See D. Matyszak ZEC critique p 6 where some efdhstatistics are analysed.

N

~ o



Achilles heel of the Mbeki administration — undecrieased pressdfand a global economic
slowdown had resulted in increased competition jédos and consequent antagonism towards
immigrants'’ Mbeki’s own position as president was under thaai&ccount of internal politics
within his ANC party*? He desperately wanted to resolve the Zimbabwésaisd present a major
foreign policy success to deflect criticism froms lgovernance and growing pressure for his
resignation. Furthermore, Mbeki and SADC could aitiw the possibility of a formal take over by
the Zimbabwean military or for Zimbabwe to beconfaited state — particularly in light of the fact
that Southern Africa was trying to market itself aagourist destination ahead of the 2010 FIFA
World cup.

Mugabe too was under considerable pressure. Thsalebf SADC to recognise the presidential
run-off meant that Mugabe faced a crisis of legitoy vis-a-vis his own allies. It was also cleaittha
Mugabe’s ability to finance his ZANU PF party ani lgovernment, and more importantly the
ability to pay the army and police force through grinting of cash could not last much longer. No
matter how large the denomination of notes or gtyaptinted, given the rate of inflation, it was a
matter of months before none would be willing teteange Zimbabwe dollars for hard curreficy
Most significant commercial transactions were alye#deing conducted in foreign currency —
despite the fact that these transactions were teahnillegal. With the effective dollarisation of
the economy the Zimbabwe dollar was soon to beammepletely worthless.

For MDC-T supporters therefore, the sole questi@s Wwow the transition of power was to take
place. Tsvangirai, interviewed by South Africa’se¥; firmly declared that the on-going post June
2008 electoral talks were not about power-sharinthe formation of a Kenyan style government
of national unity (GNU) but about a transitionalvgonment and return to democracy, with the
MDC in charge and leading to fresh elections. Diesfhiis pronouncement, the discourse in fact
quickly morphed into discussions about a GNU anowgr sharing”. This was to be the first of
numerous positions which Tsvangirai declared nayshable and from which he would
subsequently retreat.

Despite the powerful negotiating position that haeken occupied by Tsvangirai, the “global
political agreement” (GPA), which emerged left Mbga extensive powers almost untouched.
Although it was referred to as a power sharing egent (and not an agreement to establish a
transitional government) there was very little “shg@” of power with the MDC formations.

The “Power-Sharing” Agreement

The core of the GPA was absorbed into Zimbabweisbia way of constitutional amendment 19.
The agreement and subsequent constitutional amemdraee been analysed in detail elsewHere.
These analyses show that Mugabe had conceded powaty three areas. Firstly, the number of
ministers he could appoint was limited to 31. Seityrof these 31, 16 were to be nominees from
the combined MDC formatiohs Thirdly, constitutional amendment 19 provides t thal
appointments made by Mugabe “in terms of the cturigin or under any legislation” must be made
“in consultation with’ Morgan Tsvangirai — and “in consultation with” weefined to mean “after

10 ANC speaks on Zimbabwean GNU http://www.thezimbetimes.com/?p=22182 03/09/09

™ This antagonism eventually exploded into xenophobviolence and murders in May. See Der Spiegel 0208
http://www.spiegel.de/international/world/0,15185821,00.html.

2. Mbeki's position became precarious after loshgpresidency of the party to arch rival Jacob Zudewas eventually deposed from office in
late September 2008, within a week of the signifp@ Global Political Agreement. (GPA).

3 The official rate of inflation had last been adéted in July 231 million percent. The actual raiecording to the Hanke Hyperinflation Index was
to move nearly 90 sextillion http://en.wikipediaytwiki/Hyperinflation.

* Interview with Debra Pata on Third Degree AugL30.

5 See D. Matyszak (2008psing Focus: Zimbabwe's “Power-Sharing” AgreememdZimbabwe's Proposed Constitutional Amendmertidt8
available from www.kubatana.net.

6 Even this concession was in fact to Mugabe’s athge as shared Ministries were necessary to advhrcidea of joint governance on which
recognition of Mugabe’s legitimacy depended.

I Article 20.1.3(p) of the GPA and schedule 8 t® @onstitution.



securing the agreement or consentb&ffectively giving Tsvangirai a veto power overchu
appointments. In exchange for these concessioesagiieement provided that Mugabe would
“continue” in office as president. Mugabe’s problefmegitimacy was thus immediately resolved.
The benefits for the MDC formations were to be iempénted later, and would be dependent on
Mugabe’s whims. Some have suggested that the agreemdraft and adopt a new constitution for
Zimbabwe constituted a forth concession. Thisyéaisons stated below, is not a view held here.

During the talks, Tsvangirai had indicated thatr¢heust be a true sharing of executive authority
between himself as Prime Minister and President abegstating that the refusal to share this
authority was the main stumbling block in the talks

Let them demonstrate what powers they have ced#t tprime minister or to
the other party. Identify those areas and you edkily see who the stumbling
block is.

Why are they afraid to do thaf8pell out the job descriptions for himself and
Mugabe]That demarcation of responsibility is very impaottéor accountability
purposes, for authority purposes. You expect theCMibe tasked with turning
around the mess in Zimbabwe without being givehaaity.®

Yet Tsvangirai signed the agreement without resmiudf these points. Despite the fact that he was
to become Prime Minister, and the agreement sthggshe is to share executive authority with

Mugabe, the nature of this executive authority & where indicated in the agreement or

constitution. The police, security forces, and liigence agencies all remain under Mugabe's
control. Legislative amendments required to remaveaft of repressive laws and open up

democratic space, and particularly space in relatbahe media, need Mugabe's approval or that of
a two-thirds majority in parliament, none of whigHikely to be forthcoming.

Initially, unaware of the details of the GPA, anelassured by Tsvangirai's previous comments that
“no agreement is better than a bad agreem®n¥IDC supporters enthusiastically welcomed the
signing of the GPA, while ZANU PF supporters sigrahtly lowered their profile and reduced
intimidatory activities against MDC members, unagrtas to what had been conceded.

Power Dynamics

A crucial component of understanding the polityaideveloping country such as Zimbabwe lies in
considering political decision making within impaighed rural constituencies. For voters within
these constituencies voter preference may be digtednmot so much by whom the voter wishes to
win the election, but by who is deemed most likelyactually win the poff. It is important to back
the winner. To a considerable extent, electionsmgoverished communities are less an exercise of
choice, but an opportunity to display fealty to mswZANU PF has been unabashed in its
pronouncements that power giveth and power taketyaZANU PF Ministers and candidates,
during political rallies in opposition constitueasihave openly declared that the seat will sde litt
government food aid, assistance with agricultungluis or development for so long as an area
continues to support an opposition party. More mdgeZANU PF village headmen and chiefs have
indicated to villagers that their very ability temain living in the area depends upon a show of
support for ZANU PF?

8 section 115(1) of the Constitution.

¥ Tsvangirai Says Zanu-PF is the Stumbling BlodkéoTalks SW Radio 20/08/08.

20 Zimbabwe Accord a House of Carigital Journal 21/09/09 http://www.digitaljournebm/article/260104.

2L C. Logan (2008), Bjecting the Disloyal Opposition? The Trust GajMass Attitudes Toward Ruling and Opposition Pariieafrica. Working
Paper 94, AFROBAROMETER.

2 See as one of many available exampl&svanda Chief Threatens Village Head88-07-2007 Zimbabwe Standard08/07/



It is in this context that the statements of Mugahd his supporters that Tsvangirai will “never be
allowed to rule” and that a vote for Tsvangirai &swasted vote” should be understood. The top
military commanders provided backing for this, gbkly suggesting that they would take over
power if Tsvangirai won the pdif The implication is that it is a waste to displaglty to a party
that will never govern and thus never be in a pmsito deliver food aid or other assistance which
may, in a very literal sense, be a matter of basiwival for a villager. However, this relationship
between the dependent and powerful, is eroded wiesability of those holding power to deliver
state assistance becomes uncertain — as was théncasal areas by March 2008 as the effects of
the economic meltdown in Zimbabwe became acute. dthibty of ZANU PF to provide or
withhold government assistance was replaced by rapamn of violence against perceived
opposition supporters. Power would thus providewithhold the key to voters’ very physical
integrity, making it even more important to back thinner.

The strategy of Mugabe and ZANU PF needs to berstat® in this context.
ZANU PF’s Strategy

The country wide relief, and, in the MDC, camp nlased euphoria over the signing of the GPA
caused some alarm within ZANU PF, uncertain asnjocncessions that may have been made. To
contain this alarm, Mugabe, at the very signinghefagreement, set about demonstrating that little
had changed. His address at the signing ceremors/ avdamiliar tirade against “western
imperialists”®* the very countries whose financial aid was reqlite resuscitate Zimbabwe's

devastated economy.

In order to ram home the message that nothing Hehged in power relations, a wave of
abductions of MDC activists and civil society atdtg followed. At least 32 people disappeared in
the course of these abductions and were tortured the course of several weeks at the hands of
Zimbabwe's intelligence operativ@sWhen they were finally released, they were haridexthe
custody of the police and detained on dubious @sarghe state vigorously opposed any
applications for bail, and immediately appealed bay applications that were granted.

Furthermore, Mugabe had no intention of complyinghwhe three limitations the GPA and
constitutional amendment had placed upon his power.

As stated, the number of Ministers Mugabe may agppsilimited in terms of the constitution and
GPAto 31, with 15 ZANU PF nominees. In order ta@omodate loyalists and the various factions
within his party, Mugabe ignored these provisiond appointed 41 Ministers with 21 ZANU PF
nominees. Secondly, although Mugabe was obligegérins of the constitution and GPA to allow
the MDC formations to nominate 16 of the originalNinisters, the significance of this concession
was greatly reduced by the fact that he used higepo to allocate the 16 ministerial seats to
“empty” portfolios, junior portfolios or portfoliogelated to infrastructure or service deliv?ér-y all

of which were in a parlous stateMugabe did allow the MDC-T one Ministry with someal
power — the Ministry of Finance, presumably onudhéerstanding that little international aid would

http://www.thezimbabwestandard.com/

2 Mugabe Seeks Election Price CBBC News 25/03/08 http://news.bbc.co.uk/2/hi/aff#312649.stm

2 Mugabe's Speech at the Signing Cerentattyy.//www.zimonline.co.za/ 16/09/08

% See Veritas Zimbabweeace Watci7/02/09

% Mugabe’s power to do so is unaffected by the GIR constitution [section 31D(1)(a)]. The allocatiof portfolios must be done “after
consultation with” the Prime Minister. In termsth® peculiar and convoluted provisions of the dtutsbn “after consultation with”, unlike “in
consultation with”, is given its ordinary meaningdaMugabe is not obliged to follow any recommenafagior advice given in such consultations.

2 Which was graphically illustrated by a cholerédemic which was to infect over 100 000 people elaim the lives of over 4 200 s@embabwe:
Beyond Cholera—Beyond the CrisR@port by Doctors Without Borders 18/08/09.



be forthcoming without this concessith.

Each Minister’s power is derived from the execuaehority provided for in legislative Acts given
to the Ministers to administer. The allocation bé tadministration of Acts by the President is
usually done shortly after ministerial portfolioseaenamed or new portfolios introduced. For the
first time this has not been done, leaving the adstration of Acts as it was before the formatién o
the inclusive government. This effectively meanat timany of the new MDC Ministers have no
Acts to administer. They thus have no real exeeusiuthority and the nature of their duties and
ambit of their portfolios is obscure.

Ministries and departments relating to defencesate security remain firmly in ZANU PF hands.
And while the Ministry of Home Affairs was shareg an MDC-T and ZANU PF Minister, this
apparent compromise was of little significance gitieat the Commissioner-General of Police and
commissioned police officers are answerable to &ak@ instructions from the President and
Attorney-General and not Minister of Home AffaffsFurthermore, when Mugabe realised that
control of the Information and Communications Temlbgy portfolio would give an MDC-T
Minister power over the state’s surveillance infinasture, he moved quickly to reassign this part of
the Minister’s duties to the ZANU PF Minister ofafisport®

The third concession, and arguably the most sicamfi limitation on Mugabe’s powers, was the
restriction of his ability to make key appointmenisterms of the constitution or any legislation
unilaterally. The constitution and GPA provide:

The Presidenin consultation with the Prime Minister makes key appointments
the President is required to make under and in geainthe Constitution or any
Act of Parliament’

And section 115 of the Constitution provides:

“in consultation” means that the person requireddansult before arriving at a
decision arrives at the decisi@titer securing the agreement or consent of the person
so consulted

A second (and slightly contradictory) clause @ tlonstitutiof® and GPA also provides:

Senior Government appointments: The Parties adrae with respect to occupants of
senior Government positions, such Rarmanent Secretaries and Ambassadors, the
leadership in Government, comprising the Presidéme, Vice-Presidents, the Prime
Minister and Deputy Prime Ministersyill consult and agree on such prior to their
appointment

Notwithstanding these clauses, Mugabe proceededitaterally appoint all permanent secretaries
to the Ministries and all ambassadors. The permaseanetaries in all Ministries are thus all ZANU
PF loyalists, causing no little difficulty for tldDC Ministers. The position within Ministry of
Education is instructive. In an attempt to get kesmis back to work, the Minister directed that
teachers who had unlawfully left their posts (usuah account of the inability of the government
to pay any meaningful wage, but also because dfigall intimidation and violence) would be
allowed back without reprisal. In fact, those tesrxshwho have returned to rural schools have faced

% Since the police force is under the control & Bresident and not the Ministry of Home Affairs {®usual in many democracies) the sharing of
this Ministry between Ministers from both ZANU PRBMDC-T, was hardly necessary or a concession.

2 Sections 5 and 11 of the Police Act Chapter 11:10

% See below.

3L Schedule 8 to the constitution, article 20.1)3 (p

3 Schedule 8 to the constitution article 20.1.7.



harassment from ZANU PF milifdand have not been re-entered on the governmentofialyy
the permanent secretary for educafion.

The MDC should not have been surprised by Mugadessegard of these restrictions on his
powers. The Memorandum of Understanding (MOU) silgineJuly 2008 to underpin and chart the
way forward for the negotiations had provided:

The Parties shall not, during the subsistence ef@ialogue, take any decisions
or measures that have a bearing on the agenda efDrlogue, save by
consensus. Such decisions or measures includeareuinot limited to the

convening of Parliament or the formation of a neweynment®

Disregarding this clause, Mugabe unilaterally aptea all ten provincial governors without the
necessary consensus.

Mugabe also unilaterally renewed the appointmerthefGovernor of the Reserve Batigideon
Gono, and unilaterally appointed a new Attorney-€éah These two appointments to crucial
positions, were in violation of the clause of th©M above and article 20.1.3 of GPA (cited above)
which was signed in September, 26068.

In response to objections about the appointmef@arfo, Mugabe stated:

| do not see any reason why those people shouithddhey will not gd®

Later, on state television, he declared:

"Those in Britain and elsewhere are not happy tlesishwhere he is, still (at) the
top of the Reserve Bank. Within the country, inittedusive (power-sharing)
government, there are those who don't want him) bay he will not go3®

inferring that having indicated his wish, that whe end of the matter. He later stated that those
insisting on the removal of Gono and Attorney-Gahelohannes Tomana were “wasting their
time”.*

ZANU PF hatchet man Joseph Chinotimba weighed th:wi

“... having realised that the source of these cadis@ono's ouster are whites,
we would respond by ejecting all the white farmen® still remain in the farms.
As war veterans, we are saying those whites whoimagellowed to stay in the
farms would leave with immediate effect - immediaidfe can only allow them
to remain on condition that they drop the issu€&oho and (Attorney General

33 New Terror for Returning Rural Teachenttp://www.thezimbabwestandard.com/ 07/03/09.

34 While the Minister concerned has defended hisnpeent secretary claiming that bureaucratic hurémanating from the Public Service
Commissioners are to blame (SWRadio interview itvid Coltart 21/08/09) the situation accords vettecdotal evidence of obstructionism by
the permanent secretaries and the Minister's defefithe permanent secretary needs to be intetphetight of general MDC strategy — see
below.

% Section 9 of the MOU.

% In November and December 2008 respectively. Toe@or of the Reserve bank holds office at theigemnt’s pleasure for a term of a maximum
of five years, though this term may be renewed.

37 Although at the time of these appointments the titut®nal provision defining “in consultation” tmean “after securing the agreement or
consent of” was not in force, the provision at te&gjuired consultation in the normal sense ofwioed. Since this requirement was not met,
Tsvangirai is entitled to enforce the agreement lodabe would be required to use his powers torsevthese appointments. The subsequent
appointment to these posts would then have to berins of the new constitutional amendment, reggifisvangirai’s consent.

3 Report by APA on 26/02/09.

39 Zimbabwe Central Bank Governor Gono to Stay: Medattp://af.reuters.com 25/05/09.

40 Comment: Army Should Confine Itself to Barratkhe Zimbabwe Independent 28/05/09.



Johannes) Tomana leaving their jobs.”

Similarly, Air Vice-Marshal Henry Muchena, repretiag service chiefs of the army, police, Prison

Service and the Central Intelligence Organisatipa &uneral, proclaimed in Mugabe’s presence

that those insisting on the removal of Gono and dimanwere “provoking a reaction from the
e} 42

army”.

The intention of ZANU PF and Mugabe to ignore theAGand appropriate plenary power in this
regard could scarcely be clearer. The messageeteléttorate is that the true locus of power lies
unequivocally with Mugabe.

In the same vein, attempts by Tsvangirai to exerpmswer have been met with derision by ZANU
PF Ministers. An issue relating to the accreditatif journalists to cover a COMESAsummit is
telling. Zimbabwe’s repressive media law requireak journalists wishing to cover public events be
accredited with a Media Information Commission (Ni&hich comprised ZANU PF loyalists.

Negotiations between the parties in 2007 repediedsections of the legislation establishing the
MIC, the intention being to further negotiate thésue as part of the undertaking to reform
Zimbabwe’s media laws. This reform has yet to tpkee. As a result, there is no statutory body
with which journalists need registérNonetheless, the former head of the MIC and Zimlzss
Information Ministry continued to act as if the lodere still in existenc& The Information
Ministry thus insisted that journalists intendimgcover the COMESA summit be accredited by the
(legally defunct) MIC. In response, Tsvangirai sswa directive to the Ministry to the contrary. The
Minister of Information, Webster Shamu, ignoredstHirective, subsequently stating that he does
not take instructions from the Prime Minister, at@iming that only the President has the power to
issue such directions. He went on to elaboratettteaPrime Minister was ignorant of the security
concerns that arise from the presence of joursal&t international summits. The issue of
accreditation, he said, had been cleared with thsidRent and that despite the legislation repealing
the MIC, “functional vacuums” could not be allowamlexist. In contravention of a court ortfer
the unaccredited journalists were barred from dagethe summit. The lack of executive authority
and powerlessness of Tsvangirai was thus starkipsed.

In case the point had not been made clearly encsigbrtly after this debacle the permanent
secretary in the Ministry in the Ministry of Infoation and presidential spokesperson, George
Charamba, issued a directive to the state mediadinenever President Mugabe was mentioned the
phrase, “who is also Commander of the Armed FoacesHead of the State and the Government”,
must be inserted parenthetically immediately thigeeaa directive which has been followed
without remiss.’

Mugabe’s declaration that he remained “in chargef 4n the driver's seaf® thus was not without
justification. He underscored the point at birthdajebrations held in March, 2009.

| am still in control and hold executive authorig nothing much has chang®d.

The rural electorate could thus be certain as torwto display their fealty.

2 Chinotimba Throws weight Behind Gofiee Zimbabwe Times 30/05/09.
Ibid.

4 A Regional Customs Union — the Common MarketHastern and Southern Africa.

4 That this is so was upheld by Justice Patelviotig a court application (see footnote immediateiow) by the journalists affected and the law is
patently clear in this regard.

4 Zanu-PF Defies Tsvangirdittp://news.iafrica.com 24.05.09.

4 Journalists Win Landmark Case Against Governnhétpt//www.swradioafrica.com 04.06.09

47 See for exampl&svangirai Media-Onslaught Intensifibgp://www.radiovop.com 06/09/09.

“8 Time for MDC to Make Big Decisidfhe Zimbabwe Times 13/01/09 http://www.thezimbabmes.com/?

49 Mugabe Calls On White Farmers to Leave, During khwBirthday Celebrationbttp://www.3news.co.nz 01/03/09.



MDC-T “Strategy”. >°

Tsvangirai’s reaction to Mugabe’s arrogation ofrialey power has been entirely consistent with his
actions since the #7June, 2008 presidential run-off. It was appardterahat election that the
country was in a political deadlock, and Thabo Mhe&ked Tsvangirai and Mugabe to engage in
negotiations. Tentative steps in this direction dre@lmost immediateRfAlthough the run-off
election had been almost universally condemned aisreflecting the wishes of the people,
Tsvangirai made no attempt to bring an electiontipatto challenge the official result. After
protracted negotiations in 2007, the Electoral hatl been amended obliging the courts to deliver
judgement on such petitions within six months, teesking to avoid the position in the past where
a compromised judiciary did not deliver judgemeanselectoral petitions before the next electoral
cycle, rending the outcomes academic. Given theugistances of the presidential run-off, even
judges seen as sympathetic to Mugabe would haveliffadilty in avoiding the conclusion that the
election was vitiated by violence. There was cogrsitile political mileage to be gained by bringing
such a petition. It also would have strengthenechtind of the Zimbabwe Exiles Forum, which had
lodged an application with the SADC Tribunal chafiing thede factorecognition being accorded
by SADC to Mugabe as Head of State.

Together these legal actions would have been anoMmargaining chip in Tsvangirai’s negotiating
arsenal. In addition, there was also the questigheoprosecution of those involved in the eledtora
violence which had been sufficiently wide spread agstematic to qualify as a crime against
humanity?. Tsvangirai did not follow up on any of these BsuOnce the talks were formally
underway, the parties agreed to a media blackdwt. dearth of information led to considerable
speculation as to the progress of the negotiatiSnsh speculation suggested that Tsvangirai had
been prevailed upon by Mbeki to neither pursuelaatien petition nor the issue of prosecutions
for crimes against humanity on the basis that tea@would “jeopardise the talks”. Tsvangirai thus
seems to have taken these issues off the neggtiatirte, and did so without any apparegut pro

quo.

Furthermore, Tsvangirai allowed the negotiationmtive away from his initial insistence that they
concern arrangements for a transitional governneriglks about a unity government and “power-
sharing.” In these early stages Tsvangirai thugcatdd that his non-negotiable positions were in
fact flexible. This determined the power dynamiocsthe continued negotiations (and in the
subsequent unity government) and when faced wéhitid intransigence of Mugabe, made it clear
to SADC as to where pressure could effectively fy@diad when compromise was required to move
the process forward.

As indicated above, the agreement that resulted tiee closed door discussions gave very little
power to Tsvangirai and the MDC formations. But enanportantly, and remarkably, the crucial
issue as to how ministerial portfolios would beidiéd was not part of the agreement. It is
astounding that the agreement was concluded wittidsitcentral issue having been addressed. It
appeared that Tsvangirai had yielded to Mbeki'ddrfee a rapid and “successful” conclusion to the
talks before a satisfactory resolution of this &ssihe MDC-T claimed that a verbal understanding
had been reached in relation to the division ofisMerial portfolios. Yet, even if this were the eas

%0 MDC-M strategy has not been dealt with separawyile that of MDC-T has been one of protest angitotation, the MDC-M strategy has
simply been one of capitulation, with its leadepsimiore readily accepting the cession of power tgdbe and ZANU PF. The leader of MDC-M,
Arthur Mutambara has however incurred the ire oNEAPF by forthrightly pointing out that no non-hunitarian aid and balance of payments
support will be forthcoming until western benchnsadk governance are met.

! In fact, the deadlock was clear after the MardQ&elections and Thabo Mbeki immediately urged dhegto enter into negotiations with
Tsvangirai, rather than proceed with the presidkmin-off — see http://www.dailymail.co.uk /newsfikinews/article-1027648/Zimbabwe-
oppositions-TV-adverts-banned-Mugabe-schemes-steefion.html#ixzzORAy9pK3v 19/06/09.

52 Subliminal Terror? Human rights violations and tar in Zimbabwe during 200&eport produced for the Centre for Violence anddReitiation
by Tony Reeler, June 2009; Pigou. P (20@®fining violation: Political violence or crimes amst humanity?Paper commissioned by the
Research and Advocacy Unit, SITO: IDASA.



one would have thought that the MDC-T would thenehancluded a clause in the GPA which
removed Mugabe’s constitutional pow&io unilaterally allocate the Ministries. It didmo

With Mugabe intent upon retaining all Ministriedating to the armed forces, intelligence and
security, the MDC-T inexplicably began to insisttbe allocation of the Ministry of Home Affairs
to an MDC-T nominee. This stance was inexplicablthat the police force is directly controlled by
the President. There would be little the MDC codibdto prevent malicious arrests and prosecution
of its members (as subsequent events were to dérat@)s or to ensure the prosecution of
perpetrators of electoral violence, even with candf this Ministry. The MDC-T could and should
have parted with this Ministry in exchange for taistry of Information or Local Government.
The Minister of Local Government has an enormou®iarh of power over local authorities.
Almost all urban councils were won by the MDC, nmakithis portfolio one of considerable
importance.

The MDC-T continued to insist that an equitabldrthsition of Ministries was a precondition to its
entry into a unity governmetit The question of the Ministry of Home affairs bexeacentral to this
dispute and assumed a symbolic importance far abloweactual significance of the portfolio.
Mugabe’s proposal that this Ministry be shared eategorically rejected by the MDC-T.

Tensions between the parties rose in the last moath2008 when, in what could only be a
conceived as deliberate snub of the supposedt’spind letter of the GPA, a wave of abductions of
MDC-T and civil society activists by state agemswed, with the police for several weeks falsely
denying any knowledge of the abductees’ whereabouts

In a position paper written in January, 28%% MDC-T set out what it considered to be breaches
of the GPA and other understandings reached witlyd¥ia, demanding that these be remedied
before it entered into a unity government. In additto an equitable division of ministerial
portfolios it demanded that legislation establighenNational Security Council which would have
control over the military and security agencieselmacted. It also demanded: the reversal of the
unilateral appointments by Mugabe of the Governothe Reserve Bank, Attorney-General and
Provincial Governors; it demanded the release ef3h MDC and civil society activists abducted
by state agents, the whereabouts of some stillgbeitknown; and it demanded the opening of
space for democratic activities and an end to twiued vitriol and hate spe€éhin the public
media directed against Tsvangirai and the MDC. fbflewing is typical of the kind of ultimatum
issued by Tsvangirai or the MDC-T National Coursier November 2008 to January 2009 period:

The MDC can no longer sit at the same negotiatafget with a party that is
abducting our members, and other innocent civiljaarsd refusing to produce
any of them before a court of law. Therefore, dst abductions do not cease
immediately, and if all the abductees are not reéghor charged in a court of
law by January 1 2009, | will be asking the MDCaional council to pass a
resolution to suspend all negotiations and conteith Zanu-PF.

(December, 2009)

A SADC summit was set for the end of January 2@08&ttempt to resolve the stalemate caused by
these unresolved issues. In the build up to thenstinthe MDC-T categorically and repeatedly
stated that SADC had to resolve the outstandingeisbefore a new government could be forffed.

3 Constitution 31D(1)(a).

5 Mugabe on Leave, May Delay New Gbitp:/africa.reuters.com/ 04.01.09.

% MDC Position Paper on Agreemehite Zimbabwe Times http://www.thezimbabwetimes fbi®.01.09.

% See generallfhe Language of Hatdedia Monitoring Project Zimbabwe, Zimbabwe 2008.

5 Mugabe Defiant as Pressure Builfgil and Guardian Onlinbttp://www.mg.co.za/Dec 20 2008.

® MDC Says Wil Not Participate in GNU The Zimbabwe Times http://www.thezimbabwetimes.tom11/01/09.



On the 2% January, 2009 the Extraordinary Summit of the SASDied a communiqué which
stated that:

» the parties shall endeavour to cause parliamerpdss the constitutional
amendment 19 by 5 February 2009.

» the Prime Minister and the Deputy Prime Ministehsls be sworn in by
11 February 2009:

* the Ministers and Deputy Ministers shall be swannon 13 February
2009, which will conclude the process of the forarabn the inclusive
government.

» the Joint-Monitoring Implementation Committee (J@Ylprovided for in
the Global Political Agreement shall be activatedmediately. The first
meeting of JOMIC shall be convened by the facditah 30 January 2009
and shall, among other things, elect the chairpesso

» the allocation of ministerial portfolios endorsedy bthe SADC
Extraordinary Summit held on 9 November 2008 sbalteviewed six (6)
months after the inauguration of the inclusive goweent.

» the appointments of the Reserve Bank Governorlaméttorney-General
will be dealt with by the inclusive government rite formation

» the negotiators of the parties shall meet immedtiiate consider the
national security bill submitted by the MDCT-T aslivas the formula for
the distribution of governors.

The MDC-T immediately issued a response to thismamiqué, pointing out that the outstanding
issues and their preconditions for entry into @ugovernment had not been met, stating:

Quite clearly the conclusions reached as refledtethe communiqué fall far
short of our expectations. Most importantly theyndd accord with our National
Council resolutions of the 14th of November 2008 A2th of December 2008.

So the MDC did not vigorously object to the facatti SADC had claimed the power to impose a
resolution on the parties, and one which almosttxanirrored Mugabe’s position. Instead, the
MDC meekly accepted SADC’s conditions, including tmrealistic instruction that the outstanding
issues be dealt with by the inclusive governmemtad¢cepting this instruction the MDC-T and
Tsvangirai discarded the last of the fist full @ea held after the June, 2008 election; that &s, th
refusal to enter into the inclusive government.

The MDC-T again raised these outstanding issues twithe passage of constitutional amendment
19, weakly suggesting that their resolution was rac@ndition for the passage of this bill.
Preconditions set by Tsvangirai and the MDC hagdwer, by then ceased to be taken seriously by
anyone. In fact, not only did the MDC allow the gage constitutional amendment 19 through
parliament without debate, but did so without atterapt to adopt any of the more favourable
provisions of its own draft (with one exceptidn The amendment incorporated article 20 (which

%9 The exception was a compromise on the meanitigeaterm “consultation with”. ZANU PF wished thirm to have its usual and legal meaning.
The MDC-T insisted that all had understood the tesrmean “with the agreement of”. The compromise Weat “after consultation with” was



determined the structure of government) of the @alesale into the constitution, thus infecting
Zimbabwe’s constitution with its many ambiguitiésgal inconsistencies and absurdities.

Tsvangirai was then sworn in as prime minister lo@ morning of the i February, 2009, and
constitutional amendment 19 signed into law by Mugthat afternoof? The MDC declared the
arrangement a transitional one, to end with elestioeld under a new constitution that was to be
crafted for the country. The GPA and bill presertiegarliament contained an 18 month schedule
for the drawing of the new constitution. Howeven, signing the amendment into law, Mugabe
quietly (and without objection from the MDC) dropbthis schedule from the amendment that had
been passed by parliament (rendering the legdiitgeventire amendment susgféctThere is thus

no constitutionally binding timetable for the indrection of a new constitution. Furthermore,
contrary to the MDC'’s claims, there is nothing lire tamendment providing that the government is
to be transitional only. The MDC has once agaimuodal a verbal understanding in this regard.

On entry into office, Tsvangirai immediately heldraly at which he told supporters that the
abductees would not be held in custody “any dayeek longer® — hardly a wise statement, when

in fact he was powerless to prevent their incataardor several more months. With the last rites
being administered to Zimbabwe’s currency in whilsh army and civil servants were receiving
their wages, military commanders, nervous of restteoops, would also have been pleased to hear
Tsvangirai state that the MDC-T intended to endhwd all salaries would be paid in foreign
currency, thus solving a major problem for Mugabeeiation to one of his key constituencies.

With Tsvangirai’'s appointment as Prime Minister dedislation in place for the formation of the
“inclusive government”, a ceremony to sign in trewnMinisters was held on the “L%ebruary,
2009. It descended into farce. The concession Maigiadl made to limit the number of ZANU PF
Ministers he could appoint was not insignificartliited Mugabe’s ability to accommodate the
various feuding factions of ZANU PF in a mannerytheuld all find impartial. Stalwart supporters
would have to be dropped, and his party was likelpecome more fractious and weakened as a
result. Mugabe thus simply ignored the now contitial provision that the number of Ministers
nominated by ZANU PF be limited to 15. All firmlyoyal Ministers in Mugabe’s previous
administration were invited to be sworn in as Miais. The MDC-T objected. However, any fears
that the foreign dignitaries who had arrived tonegs the ceremony would be disappointed, were
allayed by the rapid capitulation by the MDC. Thé®®! formations agreed that Mugabe could
swear in six extra Ministers if it were allowed faxtra Ministers of its own. Similarly, the number
of deputy ministers was to be increased to 20 ft&fi. None of these additional appointments are
legally valid in that, by incorporating article 20 the GPA into the constitution, the number of
Ministers is constitutionally prescribed and linaifé

Thus, in ignoring these constitutional provisiotig very entry into office by the MDC, a party that
campaigns on the platform of the rule of law, vieththe constitution of Zimbabwe. And the extra
Ministers, with unparalleled irony, violated thenstitution in the very process of swearing an oath

given its ordinary and legally understood meaningd ‘an consultation with” was to mean after secgrihe agreement or consent of’ — see further
in the text.

% The constitution contains no provision for thesaving in of a prime minister. By a matter of hotiren, Mugabe had technically compiled with
the requirement of the GPA [article 20.1.3(j)] tAiavangirai be appointed “pending” the enactmemboistitutional amendment 19. However, this
seems to have been more by accident than desigpveknment Gazette subsequently declared Tsvasggiointment as being with effect from
the 18" February, 2009.

51 For an Act to become law, Mugabe must sign tHeaBi passed by parliament, and not any other mers$everal sections incorporating other
schedules were also removed from the Bill passeglbjament. The Minister of Justice who had introeld the Bill incorrectly claimed that the
schedules were for “public information purposeslyoand were not, despite the clear wording of thié Bf any constitutional significance.
Section 115 of the Constitution now makes refereaa@@schedule 11, which no longer exists as adidbeo the constitution.

52 Inaugural speech by Morgan Tsvangirai 11/03t0%urts that as we celebrate here today, there aome who are in prison. | can assure you that
they are not going to remain in those dungeonsdayyor any week longer.”

5 The Day Mugabe Will not Easily Forgettp://www.thezimbabwetimes.com/?p=12098 20/02/09

5 The parties sought to defend these unconstitat@ppointments by advancing the astounding aralljegnsustainable argument that the number
of Ministries was part of article 20 of the GPAsétf part of the constitution) and that the partesld alter the GPA by agreement amongst
themselves. The suggestion is that the partiesheemadijust the constitution as and when they dgem



to uphold it. To add to the farce, while the swegdin ceremony was taking place, Deputy Minister
designate Roy Bennett was arrested on chargesaofditty”. These charges had unsuccessfully
been levelled two years previously at the Home itdfdlinister designate, Giles Mutsekwa, who

had been indicted as Bennett's co-accused. Mutsghaieiously decided to miss his swearing-in

and be out of the country “on business” on the afajie ceremony and Bennett's arr&st.

Since the appointment of 31 Ministers and 15 Deityisters are appointments made by Mugabe
in terms of the constitution, they must be madeeftakecuring the agreement or consent of”
Morgan Tsvangirai. The implication, therefore,hattwhile Mugabe formally appoints nominees to
the portfolios, the nominees must be mutually ataidp. Tsvangirai made no attempt to exercise
this power in relation to the appointment of Mieist and Deputy Ministers, allowing Mugabe a
free reign in relation to ZANU PF appointees — dtesthe fact that the past record of some made
them manifestly unsuitable for their positiBhsMugabe did not extend a similar courtesy to
Tsvangirai. He refused to swear in Tsvangirai's mm®, Roy Bennett, as Deputy Minister of
Agriculture, andbete noirof ZANU PF stalwarts, ostensibly on the grounds Bennett now faced
“serious criminal charges”.

Unsurprisingly?’” with an etiolated MDC now formally part of the gsament, Mugabe has no
incentive to resolve the issue relating to his ateilal appointments and which the SADC
communiqué had instructed was to be dealt with bg inclusive government. Recent
pronouncements by ZANU PF officials have indicatdtht ZANU PF regards all these
appointments as made in terms of Mugabe’s powederuthe constitution and not open for
discussion. The only outstanding issues, so clhiese ZANU PF officials, are “sanctions” and
“interference” by the international communify.

Mugabe compounded the issue of unilateral appoimtsneby further unilaterally and
unconstitutionally appointing all permanent seaieta

Following a by now familiar pattern, Tsvangirai tired these appointments “null and void” as
having been made in violation of the constitutidet a few weeks later, in a MDC-T press
statement released on*2Way, 2009 Tsvangirai disingenuously declared:

| am pleased to announce that we have reached agmee on these
appointments. We went through each one of the psrsmposed and satisfied
ourselves that they were suitable in terms of eégpee and qualifications. We
do not believe that civil servants should be apfminon a partisan basis, so
there will be no civil servant from the MDC or ZANRF.

The suggestion that ZANU PF stalwarts such Georbar&@nba, permanent secretary in the
Ministry of Information and orchestrator of ZANU BFpropaganda campairagainst the MDC
and Tsvangirai in the state media, is a non-palitappointment, was not believed by anyone.

The pattern of protest and capitulation was echatea ministerial level when Mugabe removed
control of government’s surveillance infrastructumvay from an MDC-T Minister, Nelson

Chamisa, reassigning this duty to a ZANU PF Mini€eChamisa called the reassignment
“unacceptable” and said he would resign if the esstas not addressed. The following month,
Chamisa, left with authority over telecommunicasialone, in accordance with instructions from

% Zimbabwe Government in Crisis as Roy Bennett Chiavgth TreasorThe Times 13/02/09 http://www.timesonline.co.uk.

% Mugabe himself had described the crop of Minsster reappointed as his “worst cabinet ewdtigabe Appoints a War Cabinet, Excludes Youth.
See www. kubatana.net .

5 None of MDC's Demands Will Ever Be Nigtp://www.thezimbabwetimes.com/?28.01.09.

% Mugabe's Party Blames Sanctions for Zimbabwe's \Wips/www.businessday.co.za Sapa-AFP 27/08/09

% Tsvangirai Media-Onslaught Intensifiagtp://www.radiovop.com 06/09/09.

“Mugabe Clashes With Tsvangitatitp://www.thezimbabwestandard.cdriv04/09.



Tsvangirai, referred to his reduced powers as “@yfaeasonable compromise under the
circumstances®!

Notwithstanding incidents such as these, Tsvangiaai continued to insist that he shares power
equally with Mugabe. The following statement igliatypical:

There is nothing h§Mugabe] does that | dont agree and nothing | do that he
does not agre&

In the face of overwhelming facts and specific estagnts by Mugabe to the contrary, the best
impression left by this statement is simply onethe pathos that attaches to the bravery of the
humiliated confronting overweening power.

Tsvangirai’'s and the MDC's failure to exercise powgtends beyond the arrogation by Mugabe of
the power afforded to the MDC under the GPA andstitutional amendment 19. Outside of these
instruments, the combined MDCs have significant golay virtue of their parliamentary majority.
While they do not have the power to pass legistatisthout ZANU PF suppofi, they have a
majority on the powerful parliamentary Standing éxuland Orders Committee (SROC). This
Committee is responsible for submitting lists ofmiees to Mugabe from which Mugabe must
choose Commissioners for various constitutionadalelished commissions. The most important of
these are the Zimbabwe Media Commission (the ZM&)d the Zimbabwe Electoral Commission
(ZEC). It is hoped that these Commissions will grabout much needed reforms to the media and
electoral environments respectivély.

It was thus expected that the MDCs would immedyaégisure the establishment of the SROC at
the first session of parliament. Yet it waited tmonths to do so. Despite being established in April
2009 this Committee did not submit its list of noe®s to Mugabe for appointment to the ZMC
until August. ZANU PF stalwarts who had been resgae for suppressing media freedom in the
past who had put their names forward to be inclugtethe list were initially excluded. ZANU PF
professed outrage at this exercise of power byMBXC parliamentarians and claimed that the
manner in which the list had been compiled was gutacally defective (which it was not).
However, the MDC-T again capitulated and allowerkwasion of the list to include two ardent
ZANU PF supporter$® Mugabe chooses nine of the list of twelve submiitte him, but more
importantly, chooses the chairperson of this Cornemifrom the niné’ There is little doubt that
Mugabe will choose for this position one of theeatdZANU PF supporters inserted onto the list
and will again ignore the constitutional requiremntitat he gain Tsvangirai’'s consent before doing
SO.

SROC has not submitted lists for any of the othem@issions. This omission is particularly
significant in relation to ZEC as not only is th&tablishment of a credible electoral body vital (as
the last elections prové&Y, but also because some 15 by-elections to filigraentary vacancies
are due. Mugabe has ignored provisions of the &tatAct which require him to set the electoral
process in motion on being informed of the vacanbig the speaker of parliamé&htThe absence

" Quoted in The Zimbabwean 23/05/09.

"2 Tsvangirai Now GNU’s Public Relations OfficBimbabwe Times 4/05/09

3 The legislature consists of parliamenidthe president who must assent to any legislatédarb it becomes law. The refusal to give consemt m
only be overridden by a two-thirds affirmative vinethis regard by the House of assembly.

4 Set to replace the defunct MIC — see above.

> This may be somewhat misplaced. It is generalyepted that in a democracy the media should theegpllated and not subject to state power
though a controlling body, such as a media comaisdturthermore, while it is generally assumed thatZMC will assume the powers of the
defunct MIC, the legislation in question does natvide for this.

6 Zanu PF Hijacks Selection of Media Commissioriets://www.thezimbabwestandard.com 22/08/09.

" Section 100N of the Constitution. However, ther@assion is also established in terms of the Ac¢edsformation and Privacy Act [Chapter
10:27] in identical terms section 38(2) and 38(3).

% See D. Matyszak ZEC Critique and ZESN 2008 Report

9 Section 39 of the Electoral Act [Chapter 2:13].



of the newly constituted ZEC is cited as a justifion for this violatiorf’

Exigencies of time and space do not allow a corepdeticount of the MDC-T’s unwillingness to
oppose Mugabe’s unlawful arrogation of plenary powapitulations made by Tsvangirai, and the
lack of will by the MDC-T and Tsvangirai to exereithe little power they do have. It is, however,
clear that this is a deliberate policy by the MDdegdership. The policy has been pursued in
conjunction with one of conciliation, appeasemeand gropitiation by the MDC-T. Tsvangirai has
repeatedly made statements indicating that he lggsd working relationship with Mugabe, that
they frequently share jokes togeftteand that Mugabe is “part of the solutidfiThe MDC-T went

so far as to issue a eulogy at the funeral of amficommander Vitalis Zvinavashe (who had been
amongst those obliquely threatening a coup if Tgirah won the 2002 presidential election
praising his “dedication, selflessness, convictiod patriotism®* Tsvangirai has also down played
continued violations of human rights and the rdléaw, in one instance disingenuously stating that
the on-going invasions of white owned farms andevioe against their occupants had been “blown
out of all proportion’°A sharp departure from his statement two monthkeean relation to farm
invasions that:

Those continuing to undertake these activities lvgllarrested and face justice in the
courts®

The question thus arises as to why this policy besn adopted. It is explained by MDC-T
apologists as follows. The MDC-T hopes that simpyybeing in the corridors of power that they
can use their ability to improve service deliveoywin support amongst ZANU PF voters. By
adopting a conciliatory stance, even in the faceevkre provocation by ZANU PF, the MDC hopes
to remove the atmosphere of confrontation and amiagh between the parties which has led each
side to dehumanise the other. This, together wittefarmed constitution, will engender the
conditions necessary for free and fair election&twthey will win®’

A seemingly insignificant event in the rural Gutouth constituency provides a cameo of this
policy. A donor agency agreed to fund a footbalirtmment involving both MDC and ZANU PF
supporters. The event generated considerable maite amongst villagers looking forward to
receiving the infrastructure, kit and refreshméat twill accompany the tournament. Being western
donor funded, ZANU PF security agents pronouncedtdirnament an MDC event and sought to
have it cancelled. However, ZANU PF villagers, aus that the event proceed, refused to co-
operate with the security agents in this regare MDC believes that by replicating situations such
as this on a small and large scale through thetopdANU PF power will largely disappear.

There are several necessary concomitants to thiegy. It is necessary for the MDC to present to
the international community that the unity govermmnéis working” — though exactly what
“working means” is left undefined. The intentiontasencourage aid flows into the country in order
that the devastated economy can be repaired anideelelivery restored. While the restoration of
aid beyond the merely humanitarian may well have efffect, it will also remove the penultimate
incentive for ZANU PF and Mugabe to introduce deratic reforms® To show that the unity

8 The GPA and Constitution [schedule 8] provide thaNU PF and the MDC formations will not oppose leather in by-elections for a one year
period from the signing of the GPA [Article 21.The delay in holding these by-elections meansahahe by-elections will now be contested, as
the one year period will have expired.

81 Interview: Morgan Tsvangirai on Sharing power wiRobert Mugabe. http://www.guardian.co.uk/world/2009/ aug/18/mordavangirai-
interview-zimbabwe-mugabe.

82 Tsvangirai Insists Mugabe is 'part of Zimbabwe'suon' Guardian10/05/09. http://www.guardian.co.uk /world/2009 /ms/morgan-
tsvangirai-robert-mugabe-zimbabwe.

8 See below.

8 MDC's Condolence Message on the Death of RetiretyABeneral ZvinavashEl/03/09 http://www.nehandaradio.com.

% Prime Minister Plays Down Farm Attackstp://www.swradioafrica.com 25/05/09.

8 Tsvangirai Vows to End Impunity and to Arrest Fanwadershttp://www.swradioafrica.com 27/03/09.

57 See for examplEddie CrosZimbabwe: Is the Tide Turning Against Mugahiep://www.politicsweb.co.za 04/06/09.

% The remaining pressure point would be travel karstargeted sanctions against senior Mugabe alNUZRF supporters.



government is working and to remove the antagoristween the parties, the MDC has sought to
avoid confrontation with ZANU PF in any area of gavance. This has required the MDC-T to
accept Mugabe’s unlawful arrogation of power aralations of the constitution and GPA or to pass
its complaints to SADC for resolution, despite SAD@cord of deference to Mugab¥it has also
required Tsvangirai to ignore ongoing violationstioé rule of law, particularly in relation to the
continued violence against white farm&fsvangirai also stated in relation to abducteel sti
unaccounted for that claims of their abduction ninesttaken with a pinch of saft"

The MDC-T leadership has had some difficulty intifygng its repeated capitulations to its
supporters. It has sought to do so by suggestitthiere are “residual” elements within ZANU PF
opposed to the unity dé€al It is these elements who are allegedly respomgil violations of the
rule of law and its uneven application - manifestemst prominently in the failure to arrest ZANU
PF perpetrators of violence and assiduous arre&dd¥IDC MPs on dubious charges. Since the
claimed aim of these residual elements is to cediahe unity government, the correct tactic , it is
suggested, is to ignore these violations and praas to keep the unity government intact and
“working”. Should the unity government collapse, Kapologists warn darkly, a coup and/or
bloodbath will follow?® Nothing should therefore be done to antagonisérésdual” elements in a
way which provides a justification for this courskaction. And, since the exercise of any power
antagonises the residual elements, the best agprsahus to avoid doing so. Constant warnings
about a coup serve as a convenient fig leaf fdn Migabe and MDC?

In fact, it is doubtful that there are any “resilalements”. There is no evidence that Mugabe and
ZANU PF as a whole are setting policy which is oggmbby elements within ZANU PF such as the

heads of the armed forces and the Attorney-Geneladhds of the armed forces hold office at

Mugabe's pleasure and it is unlikely that Mugabeauldichave appointed Johannes Tomana as
Attorney-General if Mugabe regarded him as likelybstruct ZANU PF strategy. On the contrary,

all evidence, both now and for the past 28 yeardicates that ZANU PF remains integrated,

cohesive, and united under Mugabe and his lieutsn@he strategy outlined above, and violations
of the Constitution are policy determinations of ddbe and ZANU PF as a whole and not

aberrations in a supposed policy of conciliatioralgupposed residual minority of obstructionists.

The Result.

The result is a symbiotic relationship between fgiai and Mugabe. Mugabe wishes to exercise
plenary power in all aspects of governance of amgartance, while Tsvangirai is unwilling to
exercise any power of any significance whatsoe¥&NU PF is thus delighted with the unity
government: the problem of legitimacy arising frtime unrecognised election of the"™2Tune has
been solved; ZANU PF has been sanitised by virfugemg part of a unity government; the MDC
has been silenced as an opposition party and iti@stn of western governments levelled against
Mugabe’s administration has been muted in tandetim the MDC's policy; the MDC has accepted
the role that had been very deliberately createditfe to use its favourable relationship with
western donor countries to resuscitate servicer@sliin Zimbabwe; and the MDC, after having

89 G. Kwinjeh.(2008) Staring a Gift Horse in the Mouth. Death Spiral i@imbabwe: Mediation, Violence and the GNU.
www.gracekwinjeh.bloggspot.com. And seSADC and GNU Analysis with Ozias Tungwaratgtp://www. Swradio africa.com
/pages/hotseat150909.htm 11/09/09.

9% According to the MDC there have been 480 violenidents on white held farms since the signinghef GPA.The Cost of the Farm Invasions
Zimeye 27/04/09 ZimEye.orghttp://www.zimeye.org/?

% Interview on the BBC’s Radio flodayProgramme 22/06/09.

9 See for example the BBC interview footnote immealjgabove.

% See for example Brian Raftopolous quoted in Thembh&bwe Independent Mugabe Support Plunges -  Survey
http://www.thezimbabweindependent.com/ 04/09/09.

9 See Eddie CrosStreet Fightinghttp://www.eddiecross.africanherd.com/ 15/02/09altt the heads of the armed forces have beenlaihgaoy
about using the word “coup” or “take over”. Howevire fact that the military has been very warylioéctly stating that they would instigate a
coup suggests that the military is aware thatithjgerhaps the one line SADC will not allow ZANU RFcross. The view occasions SADC and
the AU have acted with any vim have been to condeoups, such as that in Mauritius — however, it tniesnoted that these coups have deposed
incumbents rather than kept them in power, as wbalthe case in the Zimbabwe scenario.



persistently and correctly stated that there arsarxtions against Zimbabwe, but rather targeted
sanctions against senior ZANU PF supporters, haptad ZANU PF terminology and called upon
the international community to lift sanctions agaiZimbabwe’ These advantages accruing to
ZANU PF from the unity government indicate that suggestion by some that ZANU PF wishes to
collapse the unity government, is, at present, reco.

On the contrary like the MDC, ZANU PF wishes totpay the unity government as “working”, but
without conceding anything that will amount to demragic reform. To do this, all parties have
agreed to roll out programmes relating to the dngwef a new constitution for Zimbabwe and
“national healing” in line with the GPA. These pragnmes are held out as examples of co-
operation between the parties and of a workingyugdvernment. Numerous conferences and
workshops have been convened (with much fanfatadimg to these programmes and which have
absorbed the bulk of donor governance funtfirand the attention of civil society. None have
achieved anything. It is specifically intended ttiety do not achieve anything. With over 250 MPs
involved in “outreach” component of constitution kiveg, the remaining 40 MPs in both Houses
will not have the quorums necessary and parliaméhbe required to adjourn. There will thus be
no possibility during this period of consideringyareformist legislation, even if this were
introduced as the GPA requir&s.

The GPA contained a provision that once constin#i@amendment 19 had been agreed, the parties
would ensure its passage through parliament. Tisene equivalent undertaking that any “people
driven” constitution approved by the citizenry imederendum will be passed by parliament. ZANU
PF thus retains full control over this process as@thirds majority (and thus ZANU PF support)
will be required to enact any new constitutionisltclear that ZANU PF will not allow any new
constitution to contain clauses with which it ist m@mfortable - such as one rendering anyone
(such as Mugabe) who has held office for more th@o terms ineligible for re-election as
president, or elections based on proportional sspr&tion. As a result, the MDC is aware that any
constitution presented to the people for approvastnbe one capable of garnering the support of
ZANU PF in parliament. This means that if a newgtdation is to be adopted the MDC will have
to ensure that it is one which is acceptable to &lheg and one that leaves his powers intact, rather
than one which is “people driven”.

Similarly the “national healing” programme requireyl the GPA has been deliberately couched as
such rather than one of “transitional justice”hiéts been explicitly stated that the programme will
focus on “forgiveness® Thus there is no intention to address the resweratruth telling and
prosecutorial components of “justice”. Victims abkence are simply to be exhorted to forgive,
forget and move on. Yet this programme servesduvige a facade that the issue is being addressed,
and addressed jointly by the parties in a workinijyugovernment.

Ostensibly, the constitution making process isat@t18 months and be followed by elections. It is
unlikely that ZANU PF wishes these elections tcetakace as scheduled. A recent opinion poll has
put overt support for ZANU PF at 8%. 31% - 33% ludge polled allegedly did not wish to state a
preference while 57% percent indicated supporttlier MDC®. The March 2008 elections have

%  Tsvangirai Comes Out Against More Sanctions - Megabdelighted' The Zimbabwe Independent 20/11/08

http://www.thezimbabweindependent.com/. There Haw@ever recently been a few statements indicatingversion to the MDC-T’s original
position see MDC Says There are no Sanctions on ZimbaSW&adio 04/09/09 http://www.swradioafrica. com/psfipotseat070909.htm

% See for exampl&/NDP to Fund Zim's National Healing Campaibtip://www.zimonline.co.za 07/09/09.
9 See Veritas Bill Watch 31/2009 (12/09/09)

% Leaders to Launch National Healing Fridaytp://www.thezimbabwetimes.com/?p=20074 22/07/09
9 Mugabe Support Plunges - Survasp://www.thezimbabweindependent.com/ 04/09/09.



already shown that ZANU PF cannot win an electiefdtunder even a semblance of democratic
conditions. ZANU PF can only win an election byeapng the bloody and intimidatory campaign
of the June 27 run-off, and has established the militia basesssary to facilitate thi°The
militarization of rural villages established befotee June 27 presidential run-off election
continues, with the additional rural support of dbaresettled on the former commercial farms,
whose continued tenure is wholly dependent upon BANF patronage. However, a further violent
election will again raise the issue of ZANU PF'sdaklugabe’s legitimacy, which the unity
government and MDCs have presently kindly solvedNB PF officials have thus recently taken
to pointing out that nothing in the letter of th@4&or constitution requires that elections be held
before the end of the five year life of the currpatliament-®*

The only source of chagrin for the ZANU PF leadgrss thus travel bans, the freezing of external
assets and targeted sanctions against them and hiiginesses. Not only are these measures
effective in themselves, they also hamper thetsttofi ZANU PF, deprived of its ability to loot the
fiscus and use state resources, to raise fundiogssary to conduct an effective election campaign
and fund the militia bases. With ZANU PF’s attentifocussed firmly where that of the MDC
formations and civil society is not, on electiotig leadership is desperate to have these regtricti
measures removed.

It is unclear whether ZANU PF’s apparent indignatia relation to these restrictive measures is
real or feigned. It is possible that ZANU PF isiatim of its own propaganda in regard to the
MDC'’s relationship with western powers. Having payed the MDC as “puppets” and “stooges”
of western “imperialist” countries bent on “illegagime change”, ZANU PF may have expected
that including the MDC in the government would fdeso a softening of the stance of these
countries and that the aid necessary to revive dme’s economy would be forthcoming. It is
generally recognised that there will be no sigaificimprovement in the Zimbabwean economy
without balance of payments support. ZANU PF maso dhave hoped that targeted sanctions
imposed by the European Union against some 203 ZAMNRUsenior officials would be lifted.
ZANU PF describes the lack of donor aid and tadjetanctions against its officials as “illegal
sanctions against Zimbabwe” and responsible forbdimwe’s economic melt down. The facts are
somewhat different.

Zimbabwe is indebted to the Bretton Woods institusi in an amount of US$4.7 billidf? The
rules of these institutions preclude the advancduaher loans until debt arrears have been
serviced. Zimbabwe requires donor assistance tr these arrears. The refusal of the west to pay
off debts incurred by successive Mugabe administratcan hardly be termed sanctions. However,
after the violence of the presidential run-off ¢il@c in 2008 in January 2009, the EU extended its
sanctions to cover specified companies controliedANU PF officials or persons perceived to be
supporting ZANU PF. In so doing, the EU followecetlead of the United States which had
imposed restrictions on trade with designated ZARI controlled companies and parastatals in
terms of a 2001 Act, the Zimbabwe Democracy andRey Act (ZIDERA). This Act is the only
measure that approaches anything that could beinhegely regarded as “sanctions” against
Zimbabwe. However, it is unclear whether the priovis of this Act have had any effect on
Zimbabwe, rather than on the individuals whosedr@v restricted and assets frozen. Certainly no
specific instances of the effects ZIDERA on Zimbalvave been cited by the ZANU PF controlled

1% There is no evidence that military personnel {aed of perpetrating violence) have been withdrizam the villages to which they were posted
in the pre-presidential election run-off period.lili bases remain intact or ready to be re-esthbli at short notic&eeArmy Units Deployed in
Rural Areas Last Year, Are Still Themétp://www.swradioafrica.com 03/06/09 and a Sefliten2009 report by Crisis in Zimbabwe Coaliti©éan
Apples be Reaped from a Thorn Tree? — Zimbabweisl RoTransition

01 See  Idea of Five-Year GNU Gathers Momentum http://www.thezimbabwetimes.com/?p=21589 23/08/09.
Mugabe retains control over the timing of the aetext. While the dissolution of parliament during thourse of the unity government requires
Tsvangirai's consent, Mugabe may withdraw fromuhéy agreement at any time of his choosing andbis prerogative to determine the date of
any election under the constitution would be restor

02 |nclusive Government to Inherit US$ 4,7bn DeBhe Zimbabwean http://www.thezimbabwean.co.ukindex.php?option=com_
content&task=view&id=18350&Itemid=1087/02/09.



state media — which would not be likely to miss dipportunity to point such effects out. Instead,
continual reference is made to the fact the ZIDER4uires the United States representatives on the
boards of the Bretton Woods institutions to votaiast the provision of loans to Zimbabwe. Since,
as indicated, the rules of these institutions dopesmit any loans to Zimbabwe until arrears are
cleared, this US veto has yet to have any relevarice

However, the stated and overt purpose of thesegioms is not to compel Mugabe to cede power
to the MDC-T. If ZANU PF’s own propaganda led itlielieve that is the case, it was bound to be
disappointed that these measures remained in pféarethe formation of the inclusive government.
The removal of the restrictions imposed by the HEld ¢he United States is explicitly stated as
conditional upon the restoration of the rule of lamd opening of democratic space in Zimbabwe.

This then brings to the fore the incommensurabbigyween the policies of ZANU PF and those of
the MDC-T. It was pointless for the MDC to entetoiny agreement with ZANU PF which did not
ensure the restoration of democracy and the rulwf Without this, no western aid would be
forthcoming and Zimbabwe’s economic recovery woudd be possible. Yet ZANU PF could not
enter into any agreement which did restore demgcaad the rule of law as the result would be a
loss of power. This dilemma remains the focal poinZimbabwe’s polity — ZANU PF’s refusal to
open democratic space in Zimbabwe, and the consedaek of donor support to revive
Zimbabwe’s economy. The stalemate that existed #feeJune 27 run-off election has thus merely
been papered over.

Since the elections of the ®®1arch, 2008 have demonstrated unequivocally tAdZ PF cannot
currently win an election in Zimbabwe under demtcraonditions, ZANU PF’s strategy thus
demands the retention of all levers of power thatiol democratic space and all aspects of
executive power. While the MDC seeks to increag®estt by changing the “mind set” of ZANU
PF supporters through service delivery and conighia the ZANU PF cabal setting policy has
every intention, come the next elections, of uri@as its power to ensure that the voice of this
support for the MDC is never heard. If western ¢aas relent and provide non-humanitarian aid to
clear arrears owed to the Bretton Woods instittioyn Zimbabwe without concomitant democratic
reforms, it is likely that a part of the funds thprovided by the IMF will fund ZANU PF's
patronage and electoral machinery. The task of ZARE will have been made that much
easier®And, in the absence of any realistic strategy guosftion by the MDC to the rule of
Mugabe and ZANU PF the last impediment to full amdfettered hegemony will have been
removed.

193 Nor does the United States have a majority votbése institutions.

1041 'Am in Charge of IMF Funds- Gideon Gono http://www.zimeye.org/?p=8872 06099Money for patronage and electoral campaign® hav
previously come from the printing of money and th&ling of foreign currency accounts (s&en: Central Bank Raids Foreign Accounts
http://lwww.africanews.com 09/04/09), including teaxf international NGOs by the Governor of the Res®ank - options which are no longer
available. The replenishment of the coffers ofReserve Bank would solve one of the last remaipioglems for ZANU PF.



