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Introduction

This paper considers the general appointment o$oper by the President of Zimbabwe to
positions in the new inclusive government and djadly in terms of any Act of Parliament or
the Constitution. The issue of these appointmesats proved contentious, with the MDC-T
claiming that the appointments which have been m@atel one which has not) violate the
agreements relating to power sharing between ttiepa

On the 2¥ January, 2009 the Extraordinary Summit of the SAB&Zied a communiqué which
stated that:

* the allocation of ministerial portfolios endorsedy hthe SADC
Extraordinary Summit held on 9 November 2008 shalfreviewed six
(6) months after the inauguration of the inclusjeyvernment.

» the appointments of the Reserve Bank Governor aedAttorney-
General will be dealt with by the inclusive goveemn after its
formation.

» the negotiators of the parties shall meet immedjiateconsider the National
Security Bill submitted by the MDC-T as well asfibrenula for the distribution of
the Provincial Governors;

Despite the MDC’s complaints, SADC has done nothimdgollow up on this communiqué.
ZANU PF has refused to “deal” with these issuesijsis that it has not breached any of the
agreements with the MDC, and that there is nothinawful or improper in the actions of
President Mugabe in relation to these appointnfents.

In addition to relevant statutes, there are thimmithents of importance in this regard:

1 MDC Media Release 23/10/009.

2 Zimbabwe Government Leaders Expected To Meet Mdrttaywww.radiovop.com/ 25/10/09.



1. The “Memorandum of Understanding” (MOU) signed Ine tthree parties in
July, 2008.

2. The “Global Political Agreement” (GPA) formally sigd by the three parties on
15" September, 2008.

3. The Constitution of Zimbabwe with particular focos the clauses introduced
by Constitutional Amendment 19 signed into law Iwe tPresident on 1
February, 2009.

The paper is written without knowledge (and thussideration) of any verbal agreements which
may have been reached in relation to appointmentsthbse involved in the Inclusive
Government.

Flawed Documents.

All three documents mentioned above are remarkédleastoundingly bad drafting which
renders both their interpretation and harmonisatxinemely complex and problematic.

In the latter regard, both the MOU and the GPAsmrecifically stated to be agreements between
ZANU PF and the two MDC formations. Yet both putptar bind the President of Zimbabwe,
who is not a party to either agreement. It is eletiawgy law that only a party to an agreement may
be bound by its terms. However, even if the Pregidé Zimbabwe had been included as a party
to the agreement, it is also a doctrine of law #edcutive discretion cannot be fettered by
contract! All clauses in both the MOU and the GPA which mrtpto restrict the President’s
executive discretion are not, therefore, legallyomeable through the courts. Furthermore,
many other clauses in the MOU and GPA are in tiieraaf political pronouncements, requiring
political rather than legal interpretation and ievpentatior.

Accordingly, both the MOU and the GPA must be vidwas being a political arrangement
between the political players involved. In this sgralthough the President of Zimbabwe is not a
signatory to the agreement in that capacity, asasggy qua President and First Secretary of
ZANU PF, both he and his powers as President, imeisegarded as being an integral part of the
agreed political arrangement. Being a politicabagement incapable of enforcement by court
order, the implementation of the provisions of M@U and the GPA is dependent upon politics
and not the law, for its implementation. Politigall and the good faith of those involved in the
process is necessary for the fulfilment of the teohthe agreements. Any breach of the terms of
the MOU and GPA has political rather than legal liogtions and the political mechanisms or

% There have been reports that the parties agre¢divh MDC provincial governors would be sworrainthe end of
August 2009 and that Roy Bennet (see below) wowdsworn in at the same time. This obviously has not
happened.

* Waterfalls TMB v Minister of Housint957(1) SA 336 (SR).

® For this reason, only Article XX of the GPA and sihers became part of Zimbabwe’s law by virtue of
Constitutional Amendment 19.



bodies mandated to deal with such a breach wiltineee called upon. The GPA established a
mechanism to deal with breaches — the Joint Manigoand Implementation Committee, which
has political rather than legal powers (ArticleI)2The AU, SADC and the facilitator were also
the agreed “guarantors” and “underwriters” of thBAArticle 22.6) though the substance of
these terms is informed by the political only. Theye no legal meaning or traction.

However, once Article XX became part of Zimbabw&snstitution, it ceased to be merely part
of an agreed political arrangement and became felyally enforceable. For this reason a
distinction must be made between appointments rdadeg the currency of the MOU and GPA,
and those made after the passage of Constituthomahdment 19.

The MOU

Due to poor legal drafting, the period over whibke MOU was to have effect is unclear. Under
the MOU, the parties agreed enter into a dialogith “a view to creating a genuine, viable,

permanent and sustainable solution to the Zimbabwsiduation and, in particular, to

implement this Memorandum of Understanding.” Acaogdto clause 6 of the MOU, the

Dialogue commenced on 10 July 2008 and will cortimmtil the Parties “have finalised all

necessary matters.... It is envisaged that the Dislogill be completed within a period of two

weeks from the date of signing of this MOU.” What meant by finalising “all necessary
matters” is unknown. The agenda of the dialogue stat®d in the MOU as follows:

The Parties have agreed to the following Agenda:

4.1. Objectives and Priorities of a new Government
(a) ECONOMIC

(i) Restoration of economic stability and growth
(i) Sanctions

(iif) Land question

(b) POLITICAL

(i) New Constitution

(i) Promotion of equality, national healing armhesion, and unity
(iMExternal interference

(iv)Free political activity

(v) Rule of law

(vi) State organs and institutions

(vii) Legislative agenda priorities

(c) SECURITY

(i) Security of persons and prevention of violence
(d) COMMUNICATION

(i) Media (i) External radio stations

4.2 Framework for a new Government

4.3 Implementation mechanisms

4.4 Global political agreement.

5. Facilitation



These provisions are singularly obscure and thegever which the MOU was to have effect
cannot thus be determined with any certainty. Yetas essential that the period of the MOU be
defined in view of the fact that it was agreeddamits of section 9 thereof that:

The Parties shall not, during the subsistence & Bialogue, take any
decisions or measures that have a bearing on trenda of the Dialogue,
save by consensus. Such decisions or measuredendiut are not limited to
the convening of Parliament or the formation ofeavrgovernment.

This restriction on decisions or measures that‘hdmkaring on the agenda”, lasted as long as the
subsistence of the dialogue. The subsistence dfiilegue could be held to last until the signing
of the GPA (only one of the items on the agendy 4i4til the GPA became part of Zimbabwe’s
Constitution, or until all the items on the ageihda been “finalised”; i.e. economic growth and
activity had been restored, sanctions removed @tbile the first of these three options appears
the most logical (being the only one which couldéndaken place in the two week period) it
does not sit comfortably with section 9 of the MOtdelf, as there would be little point
preventing the unilateral formation of a new goweemt during the subsistence of the dialogue,
but not in the hiatus between the conclusion ofdiadogue and the time that the GPA became
part of Zimbabwe’s Constitution — the more partaly in light of the fact that the tenor of the
“Framework for the New Government”, Article XX, wabkat many decisions, including
appointments to the new government were to be rogd®nsensus, as discussed below.

However, if the dialogue subsisted until the GPAswsgned, appointments made by the
President of Zimbabwe in terms of the Constituborany Act of Parliament until that point, fell
with the provisions of section 9 of the MOU as effieg “the agenda of the dialogue” or the
formation of a new government and thus had to bdemay consensus between the political
parties. This is so for three reasons: firstly, fdet that the manner of making appointments was
included in the GPA [Article 20.1.3] indicates thhis was “part of the agenda of the dialogue”;
secondly, most such appointments would also hamstitoted the process of the “formation of a
new government”; thirdly, the appointments were enag the President of Zimbabwe and his
recognition as legitimate president (and thus thietyato make these appointments) was itself
part of the agenda of the dialogue, as the inatusfahis issue in the GPA indicated [20.1.6(1)].

The Appointment of the Provincial Governors

The appointment of the ten Provincial Governorsatesl to the formation of the new
government. They were made by the President of Zbwe in terms of section 4 of the
Provincial Councils and Administration ActChapter 29:11. Accordingly, these were
appointments to be made with the consensus ofi@lparties. The failure to do so constituted a
clear breach of political arrangement agreed byptrées under the MOU and was an act of bad
faith by Robert Mugabe. However, since the appoami® were made in terms of the laws of
Zimbabwe, political rather than legal action is uiegd to reverse the appointments. This is

® In an interview broadcast on SW Radio on 23/1@@%don Moyo, Minister of State in the Prime Minis@ffice,
suggested that appointments made by Mugabe afiesigning of the GPA in November and December, 2008
violated the MOU as well as the GPA.



legally possible as the President of Zimbabwe hagpbwer to remove a Provincial Governor in
terms of section 8(2)(b) of the Act.

The GPA

In terms of Article XX of the GPA, the parties agdea Framework for a New Inclusive
Government. Like the MOU, the period over whiclstArticle was to have currency is obscure
and this appears to be the source of the curreputk between the MDC-T and ZANU PF in
relation to appointments made before Constitutidmendment 19.

Article 25 specifically states that the GPA is tder into force upon the signatures of the parties,
which were officially appended to the document lom 13" September, 2008. Hence Article XX
came into force on that date. However, Article X&fers to the “Framework for a New Inclusive
Government” yet to be formed. Accordingly, the angut of ZANU PF appears to be that the
provisions of Article XX thus only related to anligiation to establish an inclusive government
sometime in the future and one which, after esthbtent, would apply the provisions of Article
XX. In terms of this argument, Article XX prescribeéhe formalities to be followed by the
Inclusive Government for appointments to seniorggomnent positions, or appointments under
any Act of Parliament or the Constitution. Theseralities, it is then argued, did not apply to
appointments made before the establishment of ti@udive Government, but only to
appointments once the Inclusive Government had bmemed. One such formality is indicated
by Article 20.1.3(p) which provides:

The Presidentin consultation with the Prime Minister makes key
appointments the President is required to make urmahe in terms of the
Constitution or anyAct of Parliament.

The Governor of the Reserve Bank and Attorney-Geneere appointed in November and
December 2008 respectively, that is, after theisgyof the GPA but before the formation of the
Inclusive Government.

It is thus argued that since these appointments wexde by the President who was not part of
the yet to be formed Inclusive Government, the fies to be followed and requirements to be
met by the Inclusive Government did not need todmel could not be, appli€dn support of
this argument it is pointed out that the formatifyconsulting the Prime Minister under 20.1.3(p)
could not be met as, at the time of the appointmyghe Prime Minister himself was yet to be
appointed.

This argument is sophistry and cannot be sustdimeseveral reasons. Firstly, although Article
XX is titled Framework for a New Government, it doeot simply deal with the structure or
establishment of the new government, but also trendlities for appointments the new

" The claim has been made repeatedly and most hedemin interview broadcast on SW Radio on 23/204th
Didymus Mutasa, Minister of State for Presidentiffhirs.



government and not simplyy the new governmefitThe formalities thus had to be followed in
appointing the personnel who were to be part of ée@blishment of the new government.
Secondly, the GPA specifically providethat the Prime Minister would be appointed by the
President of Zimbabwe prior to the enactment of sliartional Amendment No 19, thus
anticipating that the Article would have operatibefore the formation of the Inclusive
Government. Thirdly, it was thus implicit that tife President intended to make an appointment
under the Constitution or any Act of Parliamentwees required to appoint the Prime Minister
first so that he was available to be consulted. @bty to do so prior to the enactment of
Constitutional Amendment 19 was probably included frecisely this reason. It is perhaps
worth noting that government has adopted a sinsitgument to justify its failure to hold by-
elections in terms of the Electoral Act as requifedhaintaining a reconstituted Zimbabwe
Electoral Commission must first be appointéd.

The Appointment of Gideon Gono

The appointment of the Governor of the Reserve Baukovided for by an Act of Parliament -
the Reserve Bank of Zimbabwe Act [Chapter 22:1%}isa 14. Accordingly, the President of
Zimbabwe was obliged under 20.1.3(p) to consulhwite Prime Minister before making this
appointment. His failure to do so and appointmdnGmeon Gono as Governor in November
2008 was a breach of the political arrangementeaibby the parties under the GPA and an act of
bad faith. Since the appointment was made bef@esttactment of Constitutional Amendment
19, nolegal remedy arises from the GPA. Any remedy under tR& Giust lie in the political
realm. Here, it should be noted that, even if tresi@ent had the political will to remove Gideon
Gono from his post, the ability to do so legallgamnplicated by the fact that once appointed, the
Governor may only be required to vacate his ofboethe grounds specified in section 17(2) of
the Reserve Bank Act, that is on the basis of nmdaot, incompetence etc..

However, it does not appear that the appointme@idéon Gono was in fact made in terms of
the Reserve Bank Act and can be challenged in ZmvbaHigh Court on this basis. This is so
for two reasons.

Firstly, before appointing the Governor of the ReeeBank the President was obliged, in terms
of Section 14 of the Act, to consult with the Miieisof Finance. At the time of the appointment
of the Governor, the new Ministers had yet to beoaped.

The Constitution provides that the term of offideMinisters ends upon the assumption of office
of a new President [31E(1)(c)]. The Supreme Coa#t tuled that where the same person is re-
elected as President, that person is not a neviderggor the purposes of section 31E(1)fc).

8 And, in addition, for the appointment of some Memsbof Parliament — 20.1.10 of the GPA.
° See below.

19 Section 39 of the Electoral Act [Chapter 2:13]

1 Constitutional Amendment 19 altered the mannevthiith this body is to be constituted.

12 Quinnell v Minister of Lands Agriculture and RuRésettlemerC 47/04.



Therefore, people who were Ministers under the @aty government continued as such by
virtue of the fact that no new president assumédeofHowever, 31E(2) of the Constitution also
provides that no person shall hold office as Mamgor longer than three months without being a
member of Parliament. This three month period ispeanded if Parliament is dissolved. The
former Minister of Finance, Samuel Mumbengegwi lustseat in the 2008 elections. Although
he was entitled to remain as Minister for longeanththree months while Parliament was
dissolved, the moment Parliament sat on th® &6gust, 2008 he automatically ceased to be
Minister of Finance. Accordingly, the President wadiged to wait until a new Minister of
Finance was appointed in order to comply with #guirement of consultation with the Minister
under the Act. His failure to do so meant that dappointment was not in compliance with the
Act. The intention of the Act may be to ensure tha person who occupies the post of
Governor is someone who will enjoy a good workiegationship with the Minister, as their
respective duties are closely tied. By not follogvithe provisions of the Act, incompatible
persons occupy these positions to the detrimegbofl governance.

Secondly, it may be that Gideon Gono was not gedlifo hold the post of Governor, as persons
holding shares in any banking institution are edellifrom holding the post [section 16(a) of the
Reserve Bank Act]. It is believed that Gono stilds shares in a commercial bank, CBZ.

Any application to the High Court in this regardutth have interesting results. It was widely
reported before the formation of the unity governméhat the Reserve Bank, through Gideon
Gono, supplied judges with flat screen televisiosatellite decoders and generators at no
charge®® Judges ought to receive their remuneration in r@ecme with section 88 of the
Constitution, that is, through the Consolidated &eie Fund. Payments or perks given to judges
from any other source raises the taint of undulei@nice. It is thus likely that any application to
the High Court to declare the appointment of Gosdsavernor of the Reserve Bank unlawful
will be preceded by an application for the recugdahe Judge if he or she has been a beneficiary
of what appears to be the Governor’s largesse.

In addition to the usual and regular audit of tles&ve Bank’s accounts, the Minister of Finance
has the power under section 36(3) of the Reservi Bat to require auditors “to provide such
other reports, statements or explanations in cdioreavith the Bank’s activities, funds or
property as the Minister considers expedient.” Givlee apparent distribution of largesse to
Judges, and admitted improprieties by the Goveswah as the use of funds belonging to donor
agencies without their authortfy(which, if done by an ordinary citizen, or morealngously a
lawyer holding monies in trust, would have resultedcharges of theft by conversion) it is
apposite that the Minister exercise these powers.

13RBZ Compromising Judgd@$e Zimbabwe Independent 14/08/09.

14 Zim: Central Bank Raids Foreign Accouitisp://www.africanews.com 09/04/09



The Appointment of Johannes Tomana

The Attorney-General is appointed by the Presideterms of section 76(2) of the Constitution
in consultation with the Judicial Service Commissiés such, it is an appointment in terms of
the Constitution and thus falls squarely within drabit of article 20.1.3(p) of the GPA. The
appointment thus ought to have been made “in ctatga” with the Prime Minister. The GPA
thus required that the President of Zimbabwe apgpaind thereafter consult with, the Prime
Minister, before appointing the Attorney-Generag¢ ¢id not do so. The appointment was thus a
clear breach of the GPA.

Since the appointment was made in December 2008ebArticle XX of the GPA became part

of the Constitution, the appointment, while in kmeaof the GPA, does not violate the
Constitution or any other law of Zimbabwe. It issasied that Tomana holds the necessary
gualifications for appointment as Attorney-GenerAktcordingly, this breach has political
repercussions and requires a political rather tbgal response for the same reasons as outlined
in relation to the appointments of Provincial Gawas andyis-a-visthe GPA, the Governor of
the Reserve Bank.

Furthermore, like the Governor of the Reserve Béarkd unlike Provincial Governors) once
appointed, the Attorney-General does not hold efficnply at the pleasure of the President. The
provision is badly draftetf, but section 110 of the Constitution indicates ttre Attorney-
General may only be removed from office on spedifigounds such as misconduct and the
inability to discharge the functions of his offieeand even then possibly only after a tribunal
established for this purpose has recommended smbwval from office. Accordingly, even if
Mugabe had the political will to remove Tomana asoey-General, there would have to be
compliance with the requirements of section 110tk Constitution. Tomana has openly
proclaimed his allegiance to ZANU BFand his appointment was clearly based on political
considerations. The difficulty is that removal @fiiana on political grounds would violate those
sections of the Constitution which ostensibly ghithe office of the Attorney-General from
political interferencé’ Such an act would not be in accordance with tatedtobjective of the
GPA of restoring the rule of law.

Appointments after the Enactment of ConstitutionalAmendment 19

Having been passed by Parliament, President Mugigbed Constitutional Amendment 19 into
law on the afternoon of f1February, 2009. The amendment incorporated thdendfoArticle
XX of the GPA into the Constitution as Schedulel'Be provisions of Article XX thus became
part of the supreme law of Zimbabwe, and not mepaly of a political arrangement between the
MDC formations and ZANU PF. As a result, any fa@luio comply with the provisions of

15 The provisions do not make it clear whether thieaeal of the Attorney-General may only be througspacially
convened tribunal, though this is implicit.

® New AG Openly Declares Support for Zanu-Rie Zimbabwe Times 13/01/09.

" For example section 76(7) providing that in thereise of his powers he is not subject to the disas of any
person or authority



Schedule 8 has legal, rather than merely politicaplications and a remedy may be sought
through Zimbabwe’s High Court or Supreme Court.

However, bad drafting renders the position in refatto appointments under the inclusive
government less than clear. The following sub-aausf Article 20.1.3 indicate why this is so:

The President

i) formally appoints the Vice Presidents;

j) shall, pursuant to this Agreement, appoint thigr¢ Minister pending the enactment of
the Constitution of Zimbabwe Amendment No. 19 eseddoy the Parties;

k) formally appoints Deputy Prime Ministers, Mimit and Deputy Ministers in
accordance with this agreement;]

n) appoints independent Constitutional Commissiorierms of the Constitution;

(o) appoints service/lexecutive Commissions in terofisthe Constitution andin
consultation with the Prime Minister;

(p) in consultation with the Prime Minister, makes key appointmengsRtresident is
required to make under and in terms of the Cortstiiuor any Act of Parliament

It is extremely difficult to unravel the meaningtbise clauses, not least because there is a wide
variety of ways in which they indicate that appoietts are to be made by the President. Some
are “formal” appointments; some are made “in acanocg with this agreement”; some are made
“pursuant to this agreement”; some are made “imseof the Constitution”; one is maderider
andin terms of the Constitution; some are made “insudtation with the Prime Minister”; and
some are a combination of these.

Furthermore, adding to the confusion, Article XXdiighout variously uses the present simple
such as “appoints”; “shall appoint”, implying batie future and an imperative; and “will”. It is
difficult to determine the logic behind these vaaas.

Under the basic canons of interpretation, each woedclause is assumed to have a meaning and
to have been inserted for a specific purpose. Nodwoay be assumed to be superfluous. A
corollary is that where a word appears in one @abst is omitted from another similar clause
(or a different word is substituted), it is assurtieat a different meaning is intend®4d.

Consider sub-clause (i). Firstly, this clause d#fzom (j) (n), (0) and (p) by the use of the word
“formally”. This leads to the question as to whysthword has been included and how the
provisions of the sub-clauses which include thisdwdiffer from those that do not. It could be
that because the Vice-Presidents are nominatedeb{Rresident and/or ZANU PF” [20.1.6(2)]
and that, although the President has the poweppoiat, it is intended that he has no discretion
to refuse to make such an appointment, once thenabion has been made [and once the Prime
Minister has agreed or consented to the appointraedéer sub-clause (p) (see below)]. The
appointment thereafter is deemed to be a “fornfallfyso, this has important implications for

18 Attorney-General, Transvaal v Additional Magistrdshannesburd 924 AD 421 at 436.



clause (k) which also uses the word “formally” amduld mean that the President cannot refuse
to appoint, on the basis of an exercise of dismnetany Minister or Deputy Minister nominated
by, for example, MDC-T under sub-clauses 20.1.6aftJ 20.1.6(6) respectively and agreed to
by the Prime Minister. Yet Mugabe has purportedidoprecisely that in refusing to appoint a
MDC-T nominee as a Deputy Minister (see below).

Secondly, sub-clause (i) also differs from the cgha that sub-clauses (k) and (j) provide that
the formal appointments must be “in accordance {athpursuant to] this agreement” and the
other remaining sub-clauses above provide thaapp®intments must be made “in terms of the
Constitution”. Sub-clause (i) does not provide @itbf these two requirements. So at the time of
the currency of the GPA were the appointments ck\Rresidents to be made in terms of the
agreement or the constitution? The two are notstrae. Two Vice-Presidents are mandatory
under the agreement and must have certain qua(itiesbe nominated by the President or
ZANU PF [20.1.6(2)] and be made with the agreemmmd consent of the Prime Minister)
whereas under the Constitution (31C) it is at thesident’s discretion whether there be one or
two Vice-Presidents with no qualifications for offiprovided.

In the absence of the phrase “in accordance wishaiiireement” in sub-clause (i), it must also be
asked why it was deemed necessary to include swsel(i) at all. The President’s power to

appoint Vice-Presidents was already provided fothH®y Constitution. Why was it necessary to

include this power in the GPA? There are numerahbsrgowers which the President has under
the Constitution (including the power to make appoients in numerous other instances) which
are not repeated in the GPA. Why then was this pometuded and not others, and what, if

anything, is the significance of this?

The answer may be that it was thought necessaspeatl out which of the President’s powers
were to remain unchanged. This partially explanesftuctuations between the use of the present
simple, such as “appoints” and the use of “sh&l&nerally, the present simple is used when
there is reference to a power existing at the trihthe GPA, and “shall” is used in relation to
appointments to posts which come into being afterformation of the inclusive government.
This use of “shall” is almost entirely consistemt20.1.3 read with 20.1.6 (the clause relating to
guotas), and, where it is not, “shall” infers oblign rather than the future. However, the present
simple is used in relation to the appointmentshef Deputy Prime Ministers [sub-clause (k)]
when, to be consistent, “shall” should have beesduas the posts of Deputy Prime Ministers
were only to be created at a point in the future.

The use of the present tense (“appoints”) in retato the appointment of the Prime Minister is
different to that of the Deputy Prime Ministersti#&dugh, like the Deputy Prime Ministers, the
post of Prime Minister did not exist at the timetbé signing of the GPA, the President was
required to appoint the Prime Minister pending plassage of Constitutional Amendment 19. It
was l|grobably anticipated that this would take plalteost immediately after the signing of the
GPA™.

9 |n fact the Prime Minister was sworn in only a feaurs before the President signed ConstitutiomaeAdment
19 into law.



However, while the use of “shall” and the presamske can be explained on this basis for the
purposes of 20.1.3, it is not consistently useaughout Article XX. For example 20.1.4
commences with: the Prime Minister

(&) chairs the Council of Ministers and is the DgpGhairperson of Cabinet;

notwithstanding the fact that the council of Mieist did not exist at the time of the signing of
the GPA. It would have been more logical to prowitk the Prime Minister “shall chair” etc.

The President’s power to appoint Ministers sub-sa{k) already existed under the Constitution.
However, the appointment of Ministers is requirede¢ “in accordance with this agreement” and
not “in terms of the Constitution”.

The intention seems to be to make a distinctionwbenh the appointments in terms of
Constitution, as it existed at the time of the GBAd appointments in terms of the agreement.
However, it was not always necessary to do so.

Sub-clause (n) provides that the President appthietsindependent Constitutional Commissions
in terms of the Constitution The independent Constitutional Commissions ataldished by
the Constitution, not by the President appointimgm. The President appoints the persons who
are to be CommissionefSThere are no provisions in the GPA relating to @pgointment of
Commissioners and thus no need to insert the phiraserms of the Constitution” to distinguish
appointments in terms of the Constitution from thawmade in terms of the agreement.
Commissioners could and can only be appointedrmgeof the Constitution. The inclusion of
this phrase in sub-clause (n) is thus superfludiuse Constitution also provides that all
Commissions established by Constitution are tonblependent [section 109]. Accordingly, the
inclusion of the word “independent” does not digtish independent Constitutional
Commissions from non-independent ones. The wordesemno function and should have been
omitted.

Sub-clause (k) provides that the appointments ef Deputy Prime Ministers, Ministers and
Deputy Ministers are to be made “in accordance Witk agreement”. At the time the GPA was
signed neither the posts of Prime Minister nor Dg@rime Ministers existed in terms of the
Constitution. While the GPA provided that the PriMaister was to be appointed pending the
enactment of Constitutional Amendment 19, no edaitaprovision was made for the Deputy
Prime Ministers. Hence, the intention was thatDegputy Prime Ministers would be appointed
following a constitutional amendment. Since theeswio constitutional provision at the time of
the GPA providing for the post of Deputy Prime Mier, the GPA could not have provided that
the appointment be “in terms of the ConstitutioNar could the President appoint the Deputy
Prime Ministers prior to the Constitutional Amendrhelhere was no need for the GPA to state
that these appointments be “in accordance withdgreement”. The sub-clause should simply
have read, as a separate sub-clause, the Pregfftemmally”) appoints the Deputy Prime
Ministers. The fact that one Deputy Prime Minidtad to be from MDC-T and one from MDC-

% The point is not pedantic, as it may be necessagigtermine whether a Commission exists in therts of its
Commissioners.



M was already assured by clause 20.1.6(4) to bbeapat the time of the future appointments.
The phrase “in accordance with this agreement” #pears to be superfluous in relation to the
Deputy Prime Ministers.

The position is different in relation to Ministeras at the time of the signing of the GPA the
President had the power to appoint Ministers. Tiadters of the GPA thus thought to distinguish

between appointments “in terms of the Constitutiantl the new provisions in terms of which

Ministers were to be appointed under sub-clausgaid “in accordance with the agreement”
[20.1.6(5)]. Ministers must be appointed so thare¢his a quota of 15 ZANU PF nominees and
16 nominees from the MDC formations. In accordawdé the Agreement, they may only be

removed from office in terms of 20.1.7(7), aftensuoltation among the leaders of the signatory
parties.

However, once Article XX became part of the Consitiin as Schedule 8, all appointments
referred to in the Articleipso facto became appointments in terms of the Constitu(gee
below).

Article XX was transposed into Schedule 8 withdwe thanges which ought to have been made
to reflect the fact that the clauses were now médria Schedule to a legally enforceable
Constitution rather than part of a political agreem Schedule 8 commences with:

For the avoidance of doubt, the following provisoof the Interparty Political
Agreement, being Article XX thereof, shall, durititge subsistence of the
Interparty Political Agreement, prevail notwithsting anything to the contrary
in this Constitution

However, the whole preamble to Article XX was alsduded which contains “clauses” such as:

Accepting that the formation of such a governmetithave to be approached
with great sensitivity, flexibility and willingness compromise.

To stipulate that this “provision” is “to prevaibtwithstanding anything to the contrary in this
Constitution” is legal gibberish.

Because of this wholesale inclusion of the subss#audiscussed above, references to the fact
that appointments are made “in accordance withagisement” rather than “in accordance with
this Schedule - or better still “in accordance Witie appropriately cross-referenced section of
the Schedule of Constitution - remain. The trangposalso included an obvious error in the
GPA where the GPA is referred to in clause 20.4d .“this Constitution” rather than “this
agreement”.

Turning to sub-clause (p):
To recap, the sub-clause provides:

The Presidentin consultation with the Prime Minister makeskey



appointments the President is requirednbake under and in terms of the
Constitution or any Act of Parliament.

The sub-clause thus concerns:

a) “key” appointments
b) made “under and in terms of the Constitution; and

C) “under and in terms of any Act of Parliament”.

These appointments are made by the President fiautiation with the Prime Minister”. Once
the GPA was incorporated into the Constitution,ghb-clause became of central importance due
to section 115 of the Constitution, introduced ag pf Constitutional Amendment 19 and which
provides:

“in consultation” means that the person requireddonsult before
arriving at a decision arrives at the decisiafter securing the agreement or
consent of the person so consulted.

Together these two provisions now require, unlike GPA, that rather than merely consulting
with the Prime Minister, the President is now reedito secure the agreement or consent of the
Prime Minister due to the special meaning giveth&éophrase “in consultation with”.

However, it is not obvious as to which appointmesutis-clause (p) should apply.

One difficulty is caused by the subjective termy’kéNhat constitutes a “key appointment” is
not defined. One would assume that if an appointm&nmportant enough to require the
President and Prime Minister’s attention, it ikay” appointment. The word “key” thus initially
appears to be superfluous.

In addition to Article 20.1.3(p), a second claué&chedule 8 also provides:

Senior Government appointments: The Parties agheg with respect to
occupants okenior Government positions, such asPermanent Secretaries
and Ambassadors, the leadership in Government, deimg the President,
the Vice-Presidents, the Prime Minister and DepBtyme Ministers,will
consult and agree on such prior to their appointmen{20.1.7].

20.1.3(p) of provides that appointments by the iBesd of Zimbabwe under the Constitution or

any Act of Parliament must be made in consultatith the Prime Minister. Yet many of these

appointments may also be appointments to seniogrgaovent positions, and Article 20.1.7 then

requires that there be consultation and agreemaonhgst the President, Vice-Presidents, the
Prime Minister and Deputy Prime Ministers, and just consultation with the Prime Minister.

20.1.3(p) thus at first sight appears to confliaghw?0.1.7. For example, following the death of



Vice-President Msika, a replacement must be apgdiint terms of section 20.1.6(2) of the GPA
and Schedule 8 of Constitution. As an appointmernteu the Constitution, Article 20.1.3(p) of
the GPA should apply. But surely the appointmentaliso a senior government position,
suggesting that 20.1.7 has application.

However, one can apply the canons of interpretati@t superfluity should be avoided, as
should an interpretation that gives rise to cotiflig provisions’* This may be done by assuming
that the word “key” was inserted to distinguish aipgments which are “key appointments” in
terms of the Constitution from those which are rhersenior government” appointments,
whether in terms of the Constitution or otherwise.

Schedule 8 may thus be said to provide for two sygeappointment only, those which are key
and those which are to senior government positidine former requires that the President
secure the Prime Minister’s agreement, the latrsultation and agreement amongst the
President, Vice-Presidents, the Prime Minister @aduty Prime Ministers

If sub-clause (p) appeared in isolation in the @aunteon, its effect would be reasonably clear.
However, it appears in Schedule 8 to the Conshitytand amongst 19 other sub-clauses, five of
which, extracted above, relate to appointments. dtherwise clear meaning of sub-clause (p)
may be adulterated by the context of the othersdapertaining to appointments. This context
may affect what is meant by “appointments the Eeagiis required to make under and in terms
of the Constitution” in sub-clause (p).

Doubt may arise, for example, as to whether appwnts made under sub-clause (k) are
appointments “in terms of the Constitution”, siraggpointments under that sub-clause are not “in
terms of the Constitution”, but “in accordance witiis agreement”. On this basis, sub-clause (p)
would not apply to an appointment under sub-clgdkseHowever, this would be to lose sight of
the fact that the only reason the phrase “thiseagent” appears is because of the incorporation
of Article XX, unamended, as a Schedule. The wdhis" cannot refer to the GPA. The sub-
clause is situated in a Schedule to the Constitutat the GPA (from which it was extracted) and
“this” must thus refer to that Schedule. The Scheds part of the Constitution and an
appointment made under a sub-clause in that Sohetholuld plainly be one which is made “in
terms of the Constitution”.

Per contrg it may be argued that by importing Article XX whasale into Schedule 8 of the

Constitution, the intention was to retain and carcyoss the original meaning of the GPA into
the Constitution. In terms of this argument, theagks “in accordance with this agreement”
would mean “in accordance with the provisions otide XX relating to the structure of

government as set out in the GPA before they beqgaarteof the Constitution”. “Under and in

terms of the Constitution” would mean “in termstbé main body of the Constitution”. Sub-
clause (p) would then have no application to sansés in Schedule 8 which refer to “in
accordance with the agreement”.

In this regard sub-clause (0) is of relevance phizvides the President:

% Handel v R1933 SWA 37 at p40.



appoints service/executive Commissions in termghef Constitution andn
consultation with the Prime Minister

If sub-clause (p) which provides that all appointitse‘under and in terms of the Constitution”
are to be in consultation with the Prime Ministard this requirement of consultation applies to
all the sub-clauses relating to appointments giabave, including sub-clause (0), then, it is
argued, there would have been no need to spetjfipabvide that appointments to service
commissions “be in consultation with the Prime Miei” as this requirement would already be
provided for by sub-clause (p). Accordingly, théenence must be that sub-clause (p) was not
intended to apply to these sub-clauses.

This leads to the rather convoluted result, aftergassage of Constitutional Amendment 19, that
although an appointment made under sub-clausedklgxample, would be a constitutionally
valid appointment, it is not one which, for the pogses of clause (p), is an appointment made
“under or in terms of the Constitution.” The argurneffends the interpretive rule that the plain
meaning of language should be adopted where pes8iBlsecond approach is possible which
does not offend against the rule.

Firstly, we have seen that verbiage arises in osiludxclauses, such as sub-clause (n) which
provides that the Presidentppoints independent Constitutional Commissionstemnms of the
Constitution” where there is no need to use thedwimdependent” or the phrase “in terms of the
Constitution” (see above). The phrase “in consiitatvith the Prime Minister in sub-clause (0) may
simply be another instance of such verbiage.

Secondly, there is no necessity to assume thatiridigers of the GPA intended the distinction
between appointments “in accordance with this ages#” and those “in terms of the
Constitution” be carried into the amended ConsttutThe GPA provided [24.1] that “that the
constitutional amendments which are necessanh@&imiplementation of this agreement shall be
passed by parliament.” With equal logic then, oray mssume that in drawing sub-clause (p) the
drafters anticipated that the appointments madecoordance with this agreement” or implicitly
so madée? would become part of the Constitution, and thét-slause (p) would then apply to
them.

Sub-clause (p) is also the last in a series rgdinappointments and may for this reason be
regarded as a catch-all clause intended to apmil fweceding clauses. If that were not the case,
clarity could have been provided by stipulatingtthlhe President “makesll other key
appointments” in consultation with the Prime Mieistit does not do so. It may also be the case
that the intention was that the appointments arbéeodetermined by the President with the
agreement of the Prime Minister, and the individuake then “formally” appointed by taking the
oaths of office and loyalty. This, together witte trequirement of nominations in accordance
with set quotas, gives meaning to use term “foryiatl clauses (i) and (k) (as suggested above).

22\/enter v RL907 TS 910 at 914-5.

% such as sub-clause (j).



Having waded through this necessarily lengthy aochesvhat turgid attempt to explain the
provisions relating to appointments in 20.1.3,@der may have the sensibility that the drafters
of the GPA ought to be located and immediately iakatside and shot. The feeling will be
heightened when one considers that the Prime Mirssexecutive authority is derived solely
from this sub-clause. Ye,t one is required to h#wlough a hermeneutic thicket in order to
determine its meaning and thus the extent of thikaity. At the time, perfectly lucid versions
of the proposed constitutional amendment had begmaped by professional legislative drafters
and were available for adoption. Unfortunately thare ignored.

What follows is based upon the plain meaning of Weeding of sub-clause (p) - that the
President is required to act in terms of clauseirfpjelation to all appointments under the
Constitution, other than in relation to senior goweent appointments as set out in clause 20.1.7,
that is, the President is required to secure theeamgent or consent of the Prime Minister when
making appointments in terms of the Constitution.

The Appointment of Ministers

The appointment of Ministers by Mugabe thus, asaten of constitutional imperative, requires
the Prime Minister’s agreement. It is assumedfttiiatwas secured.

The establishment of the Ministries appears incdat20.1.6 of Schedule 8:

(5) There shall be thirty-one (31) Ministers, wiitteen (15) nominated by ZANU
PF, thirteen (13) by MDC-T and three (3) by MDC-M.

(6) There shall be fifteen (15) Deputy Ministaength (eight) 8 nominated by
ZANU PF, six (6) by MDC-T and one (1) by MDC-M.

On the 18 February, 2009 President Mugabe purported to simézoffice 35 Ministers and, on
the 19" February, 2009, a further six Ministers bringifee ttotal to 41, ten more than are
permitted by the Constitution. As such, the appoent of these ten additional Ministers is
unconstitutional, unlawful and void. Which Ministeare unconstitutionally in office depends
upon the order in of the swearing-in. Once the gudtl5 ZANU PF nominees was reached, the
purported assumption of office by any ZANU PF noedrthereafter was unconstitutional. The
same considerations applied once the quota of 1¥&MDIand 3 MDC-M Ministers had been
reached. Ministers are required to both take abd®ibe to oaths of loyalty and of office. While
they all took the verbal oaths simultaneously andhte of their swearing in, the process was not
completed until they had subscribed in writinghede oaths. The ten that did so after the quotas
had been reached are not constitutionally appoiaseMlinisters. Of the ten, three were MDC-T
nominees, one an MDC-M nominee and six ZANU PF me®s. The Ministers in question are
as follows:

MDC-T

1. Henry Madzorera [Elected Senator] Health and CWikldfare.
2. Giles Mutsekwa [MP Manicaland] Home Affairs



3. Sekai Holland [no parliamentary seat] National kel

MDC-M
1. Gibson Sibanda (who has since lost his Ministgr@dt as he has no parliamentary seat)
Minister of State in Deputy Prime Minister Mutaméaaroffice.

ZANU PF

1. John Nkomo [Appointed Senator] Minister of Staténesident's Office .

2. Flora Bhuka [MP Midlands] Minister of State in Vi€¥esident Msika's office.

3. Sylvester Nguni [MP Mashonalnd West] Minister oft®tin Vice-President Mujuru's
office.

4. Savior Kasukuwere [MP Mashonaland Central] Youtlvéa&pment, Indigenisation and
Empowerment.

5. Joseph Made [Appointed Senator] Agriculture, Mecbation and Irrigation
Development.

6. Walter Mzembi [MP Masvingo Province] Tourism anddgitality Industry?*

It is not open to ZANU PF and the MDC formations @mgue that they had an agreement
amongst themselves to amend the GPA to providehrincreased number of Ministers. The
number of Ministers is set, as part of the law whZabwe, by Schedule 8 to the Constitution and
not by the GPA. Any alteration to the Schedule megua constitutional amendment. It would be
unprecedented that a country’s constitution co@dtmended simply at the whim of (some of)
the country’s political parties.

The Appointment of Cabinet

After the GPA was signed it was simply assumed thate appointed as Ministers would
automatically become members of the Cabinet. Thisot the case. The Constitution provides,
in section 31G(1), that the Cabinet consists ohddmnisters as the President may from time to
time appoint. The GPA and constitutional amendniénteaves this power unaffected. Mugabe
in fact appointed all Ministers to cabinet excdmse who are “Ministers of State”.

The Appointment of Deputy Ministers

On the 18 February, 2009 19 Deputy Ministers were purpostestVorn in, four more than the
constitutional establishment of 15. They comprid®d ZANU PF nominees (two above the
permitted eight) and eight MDC-T nominees (two abothe permitted six). The same
considerations outlined above in relation to thepptted appointments of additional Ministers
apply to the four Deputy Ministers purportedly swan above the constitutionally prescribed
guotas. The order of the subscription to the oathsyalty and office by the Deputy Ministers
has not been determined.

%4 This has been determined by viewing video footfglie ceremony.



The Terms of Appointment of Ministers and Deputyidiers

The question then arises whether the terms relatirthe appointments of Ministers under the
Constitution such as taking an oath of office amghlty, the prohibition on holding any other
public office or paid office in the employment afyaperson and the requirement of holding a
parliamentary seat, no longer apply since theseiragents are only provided in the main body
of the Constitution - sections 31D and 31E - arrant in Schedule 8. Schedule 8 prevails over
the main body of the Constitution during the sulesise of the GPA.

It is arguable that the terms for appointment agmute of office for Ministers and Deputy
Ministers are governed in accordance with the GBAirkorporated in Schedule 8 to the
Constitution, and not in accordance with sectioh®(®) and 31E> However, this is not how
the provisions were interpreted and Ministers amguy Ministers were required to take oaths
of office and loyalty as provided by 31D(2) of tBenstitution. There seems to be an acceptance
that a Minister loses his post as such if he do¢dald a parliamentary seat for more than three
months [31E(2) of the Constitutidti]

Section 31D(1) appears largely unaffected by th& &Rl Constitutional Amendment 19. This
provides that the President:

(a) shall appoint Ministers and may assign funcsieo such Ministers, including
the administration of any Act of Parliament or ofyaMinistry or department

Clause 20.1.3(l) provides that the President:

after consultation with the Vice Presidents, thénfer Minister and the Deputy
Prime Ministers, allocates Ministerial portfoliosn i accordance with this
Agreement

“After consultation” is specifically given a diffent definition to “in consultation with” which
requires that the agreement or consent of the parsosulted be secured. “After consultation”
means that the President is not bound by the apiafahe people consulted. Accordingly the
President is merely required to consult as normatiglerstood in relation to the allocation of
portfolios. His discretion to assign duties and @leninistration of Acts remains unfettered. The
MDC has alleged that the reduction of the dutiestted MDC Minister of Information
Communication Technology is a violation of the GHAIs does not appear to be the case.

Mugabe also thus retains the power to “re-shuffis’cabinet should he so wish.

The removal of a Minister is provided for in ari@0.1.6(70 of Schedule 8.

% The GPA or Inter Party Political agreement, ahéslegally more correct title, is specifically tieb “prevail
notwithstanding anything to the contrary” in thenStitution.

% See below under Ministerial Appointments.



Ministers and Deputy Ministers may be relievedheirt dutiesonly after consultation
among the leaders of all the political parties pegating in the Inclusive
Government

The use of the passive voice obscures agencyt butst be assumed that the President retains
the power to dismiss under section 31E(1)(a) of @mmstitution. Since this is done “after
consultation” rather than “in consultation” the itiokl parties, he is not bound by the results of
the consultation. However, any replacement mustabeominee of the party to which the
dismissed Minister belonged [20.1.10].

The Appointment of Roy Bennett

Roy Bennett is an MDC-T’s nominee for a post of DggMinister which the MDC wishes to be
within the Ministry of Agriculture, Mechanisationnd Irrigation Development. President
Mugabe has refused to swear Bennett into officeenssbly on account of charges he faces
relating to the possession or supply or weaponsvaf contrary to Zimbabwe’s laws. The
President retains the power previously held undsstien 31D(1) of the constitution to
“formally” appoint Ministers and Deputy MinisterBy virtue of article 20.1.3(k) of Schedule 8
of the Constitution. This power is, however, coaisted as noted above, by the fact that a
specified quota of such appointments must be frartiqular political parties, and must be made
after securing the consent or agreement of theePkimister.

It is unclear how these provisions ought to berprited. They could imply that once a

candidate has been nominated from a particulay gartl the Prime Minister's agreement or

consent obtained, Mugabe must appoint the nomioetnd post. On this interpretation, the

President’s agreement to the appointment is natired, and the appointment is a formality

only. This interpretation would give the Prime Mitar a veto power over the appointment of
ZANU PF and MDC-M nominees, without any reciprovato power by the President over

MDC-T nominees. Alternatively, it could be arguduhtt by giving the President the power to

make such appointments, his agreement to the appeih must also be secured. In other words
the phrase in section 115 “after securing the ages¢ or consent of” must be read to mean
“after the two have reached an agreement on theirippent”. Mugabe clearly has not agreed to
the appointment of Bennett. There is no mechanisdeuthe amended constitution as to what is
to happen if no such agreement can be reachedreBodution of such a deadlock would thus

need to be political rather than legal.

However, the above points have no currency at pte$bee MDC-T quota of Deputy Ministers
has already been exceeded. The appointment of Bemoeld thus be unconstitutional.

The Appointment of Senators

The President has the power under the amendedtatinst[20.1.9 of Schedule 8] to appoint
senators to Parliament.

(a) The President shall, in his discretion, appdive (5) persons to the existing
positions of Presidential senatorial appointments.



(a) There shall be created an additional six (6) appeihsenatorial posts, which
shall be filled by persons appointed by the Presidé of whom will be
nominated by MDC-T and 2 by MDC-M.

As these are appointments under the constitutitie]ea20.1.3(p) has application and the Prime
Minister’s agreement is required. In the absenceswfh agreement, the appointments are
unconstitutional. Furthermore, some of the Pregislemppointments to the Senate are also
Ministers (such as Patrick Chinam&$aThey thus meet the constitutional requiremeat
Minister holds a seat in Parliament only by virtafesuch appointment. If the appointment to
Parliament is not validly made, then the Ministembt a Member of Parliament and does not
meet the requirement necessary to hold office dingster. Gibson Sibanda of MDC-M, for
example, ceased to be a Minister after holding pust for more than three months without
securing a parliamentary seat. If Chinamasa wasiafgu as Senator without the necessary
agreement of the Prime Minister first secured, dppointment as Minister can be legally
challenged.

The Appointment of a Second Vice-President.

Section 31C(1) of the Constitution simply providédht there be “no more than” two Vice-
Presidents, giving the President the discretioioag/hether to appoint more than one Vice-
President. However, Article 20.1.6 of Schedule 8 the® Constitution (which Schedule
specifically overrides any other constitutional ysion to the contrary — paragraph 1) requires
that there be two Vice-Presidents appointed byPitesident. President Mugabe is thus required
to appoint a second vice-president following thatdeof Vice-President Msika of ZANU PF.
The filling of vacancies is provided for by arti@8.1.10 of Schedule 8.

In the event of any vacancy arising in respectastp referred to in clauses 20.1.6
and 20.1.9 above, such vacancy shall be filled mpminee of the Party which
held that position prior to the vacancy arising.

The appointment of the Vice-President is an appwent in terms of the Constitution and thus
article 20.1.3(p) as read with section 115 hasieaidbn. The Prime Minister’s agreement or
consent to the appointment of whoever is nominaied@ANU PF for this post is required. No
time limit is given for when the vacancy must dkeé.

Appointments to the Constitutional Commissions

The amended constitution establishes various cosioms in addition to the Service
Commissions — the Zimbabwe Electoral Commissione thimbabwe Anti-Corruption
Commission; the Zimbabwe Media Commission; and thenbabwe Human Rights
Commission. With the exception of the Anti-CorrgptiCommission, the persons constituting
these Commissions are appointed by the President fists provided by the Parliamentary

2" Although Chinamasa was appointed in August, 20&fre the signing of the GPA once Article XX becapagt
of the constitution, all appointments had to béims of the new constitution requiring the apgiaaof 20.1.3(p)
to Chinamasa’s appointment.



Committee on Standing Rules and Orders and aresddagla specifically qualified chairperson,
again appointed by the President.

Since these are appointments made by the Presiddat the constitution, Article 20.1.13(p) has
application and the Prime Minister’'s agreement nbesbbtained.

It is important that those who have already protrenselves unable to adequately perform the
duties that are required as a Commissioner, arapyminted to the Commissions. For example,
persons appear on the list of appointments to th&@bwe Electoral Commission who were
responsible for producing a seriously flawed (aatd)l report on the elections of 2688

Conclusion

Despite the poorly drafted instruments determiniregpowers of both Mugabe and Tsvangirai in
relation to appointments, the following can be deteed:

1. The appointments of the provincial governors viedathe MOU and can and ought to be
reversed.

2. The appointment of Gideon Gono as Governor of taseR/e Bank was a breach of the
GPA. It was also a breach of the Reserve Bank Adtan that basis can and ought to be
reversed.

3. The appointment of Johannes Tomana as Attorney+@em@as a breach of the GPA.
Reversal of the appointment would require his vtdmn resignation or removal by a
tribunal which recommends the same on the basissifonduct.

4. Ten Ministers are currently in office unconstitutadly. Their appointments can, and
probably will be, challenged in Court. A constitutal amendment is required to
regularise these appointments.

5. Four Deputy Ministers are currently in office unsttutionally. Their appointments can,
and probably will be, challenged in Court. A congitonal amendment is required to
regularise these appointments.

6. Since the quota of 6 MDC-T Deputy Ministers haseadly been exceeded, the
appointment of Roy Bennett would also be uncortsbibal without an appropriate
constitutional amendment.

7. Patrick Chinamasa’s position as Minister may bgesilio a Court challenge.

% Here see two recent reports from RAU detailinghbibe inadequacies of ZEC and the Commissionersieti as their failure to ensure that
there was an adequate voters’ roll. See RAU (209BAR NO EVIL, SEE NO EVIL, SPEAK NO EVIL: A CRITEQOF THE ZIMBABWE
ELECTORAL COMMISSION REPORT ON THE 2008 GENERALCHLENS. Derek Matyszalkugust 2009. HARARE: RESEARCH &
ADVOCACY UNIT; RAU (2009), 2013 Vision — Seeing Double and the Dead. A prelmi Audit of Zimbabwe’s Voters’ RolDerek
Matyszak. September 2009. HARARE: RESEARCH & ADVOCAUNIT.



8. The appointment of the second Vice-President ttacepMsika ought only to be done
with Tsvangirai’s consent. Any attempt to do othieevmay be the subject of a Court
interdict.

9. All appointments to the Constitutional CommissiosBould only be done with
Tsvangirai’s consent. Any attempt to do otherwisg/ine subject of a Court interdict.



