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New approach urged on Zimbabwe

...legal experts launch report

new approach to upholding
and respecting the rule of law
may be needed in Zimbabwe
if a lasting solution is to be
found to the erstwhile breadbasket of
Africa’s protracted crises. This is what
a new report launched last Wednesday
in Johannesburg, South Africa by the
International Bar Association’s Human
Rights Institute (IBAHRI) states.

The report puts the Global Po-
litical Agreement (GPA) signed three
years ago this month at the centre of
both the challenges and solutions af-
fecting Zimbabwe. As a result, the
delegation representing IBAHRI that
travelled to Zimbabwe in June this
year and contributed to the report met
several key stakeholders whose work
revolves around the issues concerned
with the agreement. Apart from visiting
Harare, the delegation also travelled to
Mutare and Bulawayo. Meetings were
also conducted in Johannesburg, South
Africa.

In the report, IBAHRI notes that:
“in assessing the GPA and the problems
with its implementation, the delegation
considered the role played by the inter-
national community, in particular the
SADC institutions, the African Union
(AU) and foreign states and donors in
monitoring the GPA and restoring the
rule of law in Zimbabwe and how this
could be improved. It also considered
the impact that the recent discovery of
a large seam of diamonds has had on
the rule of law, human rights and politi-
cal process in Zimbabwe.”

Respect of the rule of law in Zim-
babwe has remained a hugely contest-
ed terrain even in the aftermath of the
signing of the GPA and consequent for-
mation of the Government of National
Unity (GNU) with several offices, not
least among them the office of the At-
torney-General being seen to be apply-
ing the law selectively.

Addressing the urgent need for an
independent and well-resourced judi-
ciary, the report notes that a lack of re-
sources has hampered the effectiveness
of the judiciary in Zimababwe. More
importantly, it notes that some of the
benefits that have been offered judges
under controversial circumstances such
as land have impacted negatively on
the operations of the judiciary and also
how it is perceived by the citizens it
represents.

Speaking at the launch of the re-
port, renowned Legal Practitioner and
Solicitor Sternford Moyo stated that
there existed, in Zimbabwe’s courts
of law, “an element of incompatibility
between farming and presiding over le-
gal matters” in an apparent reference to
judges who had taken over farms seized
during the chaotic land reform exercise
in Zimbabwe. Moyo went on to re-
veal that there were instances whereby

BAHRI report are, starting from second le
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BELOW: President Mugabe has maintained a watch-
ful eye on the Judiciary in Zimbabwe seemingly

rewarding those who are loyal to him.

judges had failed to pitch on time to hear
cases because of engagements on their
farms.

One of the most revealing parts in
the report regarding the state of rule of
law in Zimbabwe is the IBAHRI delega-
tion’s encounter with Attorney-General,
Johannes Tomana who was appointed by
president Robert Mugabe in December
2008, two months before the GNU was
sworn in. Critics suggest that Mugabe
made this appointment at this time in or-
der to avoid consulting Morgan Tsvan-
girai who would become Prime Minister
early 2009. Regardless, such an appoint-
ment is just but one of the many GPA vi-
olations recorded since September 2008
by various stakeholders.

“The delegation met Tomana,” the
report states “who said that he saw no
need for a separation of his political and
prosecutorial functions as he felt that his
office performed both functions profes-
sionally and impartially. He completely
rejected any suggestions of political bias
and said that ‘our understanding of the
rule of law is that our laws apply equally
without discrimination or reference to
politics or ethnicity.””

Interestingly, the report also makes
a very telling observation: “On the same
day that he met with the delegation, To-
mana gave an interview to a newspaper
on which he was quoted as having stated
that he is a ZANU-PF supporter and that
the discretion on who his office should
prosecute ‘is entirely in my hands.””

Further observes the report: “In
both the newspaper interview and the
meeting with the delegation Tomana de-
clared that his office was committed to
prosecuting those responsible for break-
ing the law on an impartial basis.

“In the newspaper interview he

implied that any discrepancy between
the prosecutions of ZANU-PF support-
ers and MDC supporters was simply
down to timing. ‘Everyone is judge on
his own misdeeds,” he commented. ‘The
MDC people have not said they are not
committing offences. They are saying
ZANU-PF and them are offenders and
complaining that they cannot be arrest-
ed alone leaving ZANU-PF out. If you
are guilty does it matter whether I have
started with you leaving others?’ asked
Tomana.

Despite the seeming gloom ushered
in by the ineffectiveness of the judiciary
and the glaring failure to uphold the rule
of law in Zimbabwe, respected former
High Court Justice Unity Dow who
headed the IBAHRI delegation to Zim-
babwe said there was new “energy and
hopefulness” about the future of Zim-
babwe when she spoke at the launch of
the report. She was, however, cautious
and observed that “it’s not just about the
legal processes but also about the politi-
cal will and the attitudes of those who
make laws towards their upholding and

respecting.”

The full IBAHRI delegation con-
sisted Unity Dow from Botswana; ad-
vocate Pansy Tlakula, chief electoral
officer of south Africa; Professor Bar-
tram Brown, Professor of human rights
and international law at Chicago-Kent
College of Law, lllinois Institute of
Technology, in Chicago, USA; Daniel
Leader, Barrister at Leigh & Day in
London; Professor Christina Murray,
professor of Constitutional and Human
Rights Law at University of Cape Town
and former member of the Kenyan
Committee of Experts appointed by the
Kenyan Parliament to draft a new con-
stitution; Marie Pierre Olivier, Senior
Programme Lawyer at the IBAHRI;
and Connor Foley, humanitarian aid
worker and author, who also acted as
rapporteur for the delegation. The Open
Society Institute for Southern Africa
(OSISA) funded the mission.

By Levi Kabwato, Media & Communi-
cations Officer in the Regional Office.



Without pressure, the GPA will not deliver change
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fter  three

years since

the signing

of the Glob-
al Political Agreement
(GPA) on 15 Septem-
ber 2008, it has become
obvious that the GPA
will not deliver political
change as anticipated
by its signatories who
felt that it would help to
resolve ‘once and for all
the current political and
economic situations and
chart a new political di-
rection for the country.’

It turns out the
GPA in just a truce de-
clared by political par-
ties in conflict meant to
provide breathing space
for the parties to retreat
to their garrisons to re-
strategise for a fresh on-
slaught come fresh elec-
tions.

The GPA is the
legal basis for the for-
mation of the inclusive
government  between
ZANU-PF and the MDC
formations — a govern-
ment that has often been
mistakenly referred to
as a ‘power-sharing
government’” when in
fact president Robert
Mugabe and ZANU-PF
have the lion’s share of
that power. The funda-
mental weakness of the
GPA, its Achilles’ heel,
is that the inclusive gov-
ernment neglected to
fully transform it into
law and align it with
the existing Constitu-
tion. Only article 20 of
the GPA, the framework
for a new government,
was made part of Zim-
babwe’s supreme law

ABOVE: President Robert Mugabe signs the GPA in September 2008.

LEFT: Morgan Tsvangirai puts his signature on the GPA in September 2008.
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through constitutional
amendment 19.

This legal lacuna
gives Mugabe leeway
to manipulate the GPA
often interpreting the
constitution to grant
himself wider powers
that he enjoyed prior to
the inclusive govern-
ment dispensation. The
constitutional amend-
ment 19 operates for
as long as the inclusive
government continues
to exist; should the in-
clusive government for
some reason seize to
exist, then Zimbabwe
reverts to the old con-
stitution without consti-
tutional amendment 19
— a situation where, le-
gally, president Mugabe
would continue to exer-
cise his powers outside
the GPA framework.

Parties to the inclu-
sive government clearly
under-estimated the
extent to which, over a
period spanning three
decades, Zimbabwe’s
social, economic and
political spheres had
been ZANUnized, that
is, subjected to an elab-
orate system of patron-
age and partisanship to
ZANU-PF. It will take
significantly much more
than piece-meal reforms
to dismantle ZANU-PF
infrastructure and cul-
ture.

The extreme polar-
ization that the inclusive
government sought to
bring to an end has re-
mained, and intensified.
Far from taking decisive
steps to heal Zimbabwe
and permanently end po-

litical conflict, it appears
ZANU-PF only made
temporary concessions
without genuine com-
mitment to democratic
reform.

The truce offered
ZANU-PF and its allies
crucial breathing space
to regroup, re-energize
and re-strategize. This
they have done, and
are now financially re-
sourced from the opaque
Marange diamond rev-
enue placing them in a
position where they are
possibly convinced that
they can crank-up their
violence and intimida-
tion machinery and go
into another election
and force a win.

Public statements
and ZANU-PF’s body
language around a fren-
zied call for indigeniza-
tion shows they are now
in elections campaign
mode. Violence is flar-
ing up again across the
country, particularly in
Harare. A partisan and
highly politicized police
force has renewed and
is escalating politically
motivated arrests and
persecution of MDC
supporters and rights
activists while ignor-
ing reports of violence
by ZANU-PF support-
ers. ZANU-PF seeks
to show it is in control
— the incessant jingles
speak for themselves.

Democratic spaceis
shrinking fast, whatever
gains which appeared
to have been secured
under the inclusive gov-
ernment are now being
exposed that there were

only skin-deep. What
many may have thought
was the dawn of a new
era was just but a false
dawn. Those holding the
reigns of political pow-
er, that is, ZANU-PF
and its allies, have no
incentive to implement
democratic reforms,
which may very well
mean their demise.

The highly politi-
cized and partisan mili-
tary continues to pervade
political and economic
space — it is ubiquitous
in political, civilian and
economic affairs.

Given that the in-
clusive government has
failed, and apparently
collectively lacks both
the political will and ca-
pacity to deliver credible
reforms and to create a
conducive environment
under which democratic
elections can be held
in the total absence of
state-sponsored violence
and intimidation, in the
absence of decisive pro-
active remedial action
from SADC and the Af-
rican Union, Zimbabwe-
ans risk being dragged
to yet another choice-
less election marred
with violence. The pre-
dictable outcome of the
sham election is another
disputed ZANU-PF vic-
tory leading to further
negotiations and an-
other equally ineffective
inclusive government.

The obvious con-
clusion that one reaches
is that the GPA will not
deliver. Zimbabweans
must not be trapped in
discussions of legalities

and niceties. The crisis
in Zimbabwe is a po-
litical question that calls
for political solutions in
the form of organized
domestic pressure to de-
mand change. Not only
should citizens reject
elections in the absence
of proper, credible re-
forms, we must demand
the implementation of
those reforms. Only sig-
nificant political pres-
sure from within will
yield desired results,
otherwise =~ ZANU-PF
will not voluntarily re-
form.

Through  actions
within Zimbabwe and
direct engagement, the
pro-democracy move-
ment must make de-
mands on the political
leadership, on SADC
and on the AU to ensure
that Zimbabwe goes
for elections only when
conditions on the ground
are right, and that those
elections are supervised
by SADC and closely
monitored by the AU
and the international
community.

Finally, pro-democ-
racy politically leaders
in the inclusive govern-
ment should carefully
evaluate the perfor-
mance of the inclusive
government and con-
sider alternative routes
to democratization.

Dewa Mavhinga is the
Cordinator of the Re-
gional Office based in
Johannesburg. He can
be contacted at:
coordinator@crisiszim-
babwe.org
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GPA comes under scrutiny

he Zimbabwe Solidarity Fo-

rum (ZSF) in collaboration

with Crisis in Zimbabwe Co-

alition yesterday held a meet-

ing with other civil society organisa-
tions (CSOs) to discuss the challenges
they are facing and ways of dealing with
such challenges against the backdrop
of seeking lasting and useful strategies
of managing Zimbabwe’s transistion.
The general consensus atthe meeting

was that three years on after the signing
of the Global Political Agreement (GPA)
in Zimbabwe, there still remained several
obstacles in the path to reform. And, with
talk of elections escalating both within
and outside Zimbabwe, there seems to be
an urgent need to address issues affecting
a successful transition as outlined in the
GPA. Elections are seen as the only logi-
cal conclusion to both the GPA and the
Government of National Unity (GNU)
formed as a result of the agreement. The
GNU is made up of former ruling party,
ZANU-PF and two factions of the Move-
ment for Democratic Change (MDC).
The multifaceted Zimbabwe crisis

has attracted the attention of the South-
ern African Development Community
(SADC) and various international institu-
tions and bodies. As a result, the crisis in
Zimbabwe will not be for Zimbabweans
alone to resolve although they need to
take centre-stage in all processes. Thesse
sentiments were also echoed by the vari-
ous organisations represented at the sem-
inar and drawing from various SADC
countries such as South Africa, Botswa-
na, Mozambique and Zimbabwe itself.
Summing up the deliberations of the

day, Richard Smith from ACTION Sup-
port Centre, CSOs need not work alone
but must continue to engage each other
and in order to succesfuly influence po-
litical, social and economic policies that
favour ordinary citizens. Smith also en-
couraged the need for a “regional expres-
sion” that is informed by solid strategy
and is a shared reality between all CSOs

RIGHT: Panelists in one
of the sessions, from left,
Professor David Moore,
Nomthandazo Sikiti and
Pius Wakatama.

BELOW: DITSHWANE-
LO’s Alice Mogwe makes
a presentation on the work
her organisation is doing
on Zimbabwe.

operating epsecially in the SADC region.

In this regard, the meeting agreed that
there was an urgent need to impress action
upon CSOs in the region, reaching the bold
consesus that although meetings, seminars
and conferences were necesseary, ulti-
mately it was the common people on the
ground who could make things happen and
make the necessary demands for reforms.

Presenter at the seminar, Professor
David Moore of the University of Johan-
nesburg reminded the CSOs of the words
once spoken by South African former pres-
ident, Nelson Mandela, who remarked that
the burden of keeping governments honest
and in check lay with CSOs. Moore also
questioned the benefits the GPA had been
said to bring in Zimbabwe, asking more
about what would have happened if no
such agreement had been there in the first
place. Could the Kenyan scenario have
obtained instead, he asked? In Moore’s
view, negotiated outcomes such as the
GNU have only fortified the Western view
that Africa is not yet ready for democracy.

Representing the Zimbabwe Chris-
tian Alliance, Pius Wakatama observed

that although Zimbabwe was
not yet ready for a revolution, it
would only seem at present that
civil disobedience was the only
way to bring about reforms. Ac-
cording to Wakatama, the eco-
nomic stability, credited to the
GNU, had unwittingly forced
CSOs to take their eyes off the
ball and relax their strategies
of demanding respect for the
rule of law and human rights.

The Crisis in Zimbabwe
Coalition presented its minimum
conditions for the holding of
democratic, free and fair elec-
tions in Zimbabwe, highlighting
ten critical points which range
from constitutional and insti-
tutional reforms to transitional
justice and national healing.

By Regina Pazvakavambwa, Me-
diaAssistantintheregional office.

No deportations from South Africa...yet

he South African Depart-

ment of Home Affairs
(DHA) has confirmed that

there shall be no deportation of
Zimbabweans until the documen-
taion of Zimbabweans project
(DZP) has been officially com-
pleted and the Minister of Home
Affairs has lifted the moratorium
on deporations currently in effect.
The DHA was responding to
questions fielded by various civil
society groupingsrepresenting Zim-
babwean interests in South Africa
who had attended an all-stakehold-
ers meeting with the department as
part of an on-going documentation
project targeting Zimbabweans liv-
ing on the other side of the Limpopo.
The civil society groupings
had raised the concern that it ap-
peared the South African Police
Service (SAPS) was deliberately
targeting Zimbabweans for ar-
rest and consequent deportation.
“We will implement the Immigra-
tion Act after the project is fin-
ished,” said the Department’s Chief
Director of Operations, Jack Mnedi.

Zimbabweans who took advantage
of the DZP will not be deported.
He further reiterated that the agree-
ment between the Zimbabwean and
South African governments does
not support the deportation process.
He also observed that there will be
administrative problems if deporta-
tions were to commence before the
documentation project is finalised
because SAPS will not be able to
tell who was waiting for their per-
mit to come out and who was not.

Many Zimbabweans have ex-
pressed exasparation over delays in
permits being issued. However, the
DHA also revealed that no progress
was made throughout July as the
department brought in new staff to
address capacity shortages in the
process of adjudicating applica-
tions. With the new staff having un-
dergone training, the process took
off again in August and is expected
to run smoothly until completion,
said to be the end of this month.

In an interview, Gabriel
Shumba, Executive Director of
the Zimbabwe Exiles Forum, said

his organisation was happy with
the way the process has been
managed and the involvement of
the civil society organisations.

However, he expressed con-
cern over some ‘grey areas’ which
need calrification such as the is-
sue of appeals and the review of
more than 11,000 applicants that
have so far bee rejected by the de-
partment. The DHA says it will
reject applications of people with
criminal records. Shumba further
stated that there was confusion on
the status of children, in particu-
lar children born in South Africa.

There was also a consensus
between the DHA and the civil or-
ganisations that there seems to be
miscommunication between the
department’s Head Office and its
local branches which are issuing
conflicting instructions to Zimba-
bweans who have been notified to
tender supporting documents such
as passports or letters of employ-
ment in order for their applications
to be advanced to the next stage.
Since the closing of the applica-

tion process in December 2010
the DHA received, 275,762 ap-
plications in total under the
DZP, and have approved and is-
sued almost 142,732 permits.

In a related matter, the Zimba-
bwe Consulate says it has processed
69,875 passports that were applied
for under the DZP and of that to-
tal only1829 passports are still be-
ing expected from Zimbabwe. The
numbers of the passports however
does not match the number of the
permit applicants who applied with-
out a passport. According to DHA
figures, not more than 32,500 appli-
cants stated they had no passports.

The documentation process
started a year ago and was sup-
posed to have ended in December
2010 but the Minister of Home
Affairs, Nkosana Dlamini-Zuma
then changed the deadline date.

By Regina Pazvakavambwa, Media
Assistant in the Regional Office.



