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Giving Effect to the Constitution: The Death Penalty 

 

Introduction 

The Minister of Justice, Legal and Parliamentary Affairs, Mr Emerson Mnangagwa, in an address at a reception on Amnesty International 

Day, spoke strongly against the death penalty and as, Minister responsible for signing death certificates, said he would not be doing so.  His 

remarks gave rise to speculation that the government might seek to abolish the death penalty, but some commentators have suggested that 

abolition would require a constitutional amendment.  Are they correct? 

What the Constitution Says about the Death Penalty 

Section 48 of the Constitution states that everyone has the right to life, but qualifies this by saying:  “A law may permit the death penalty to 

be imposed …” The section goes on to restrict the circumstances in which the penalty may be imposed under such a law, and the persons 

who may be sentenced to it: 

 It can be imposed only for murder committed in aggravating circumstances. There is no definition of aggravating circumstances, so if 

it were to imposed, it would be up to the courts to determine on a case-by-case basis what circumstances are sufficiently aggravating 

to justify a sentence of death. 

 It cannot be a mandatory penalty; a court must have a discretion whether or not to impose it. 

 It cannot be imposed on men or boys younger than 21, or on men older than 70. 

 It cannot be imposed on women, whatever their age. 

 Anyone sentenced to death must be allowed to seek clemency from the President. 

There is one other section that has a bearing on the death penalty: section 53, which prohibits the infliction of torture or cruel, inhuman or 

degrading punishment.  We shall deal with this section later. 

Would Abolition of the Death Penalty Require a Constitutional Amendment? - NO 

All section 48 of the Constitution says is that a law “may” permit the death penalty to be imposed.  “May”, not “must”:  the section is per-

missive.  The effect of the section is quite clear: 

 The death penalty, if it is to be imposed, must be authorised by a law. 

 A law may, but need not, authorise the penalty to be imposed. 

 In the absence of a law authorising its imposition, the death penalty cannot be imposed. 

Quite clearly, then, the death penalty can be abolished simply by repealing the laws which provide for it. 

Which Laws Currently Provide for the Death Penalty? 

There are several laws, which currently allow the death penalty to be imposed: 

1.   The Criminal Procedure and Evidence Act: 

 Section 337(a) states that the High Court must [not may] pass the death sentence on an offender convicted of murder unless the court 

is of the opinion that there are extenuating circumstances;  the section also prohibits the imposition of the death sentence on a woman 

convicted of murdering her new-born child. 

 Section 337(b) states that the High Court may [not must] pass the death sentence on an offender convicted of treason. 

 Section 338 prohibits the imposition of the death sentence on the following people: 

 pregnant women [the section does not say what will happen to them after they have given birth]; 

 men or women over the age of 70; 

 men or women who were under the age of 18 when they committed murder or treason. 
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2.   The Criminal Law (Codification and Reform) Act [the Criminal Law Code]: 

 Under section 20, anyone guilty of treason is liable to be sentenced to death or to life imprisonment [i.e. death penalty is optional]. 

 Under section 23, anyone guilty of insurgency, banditry, sabotage or terrorism is liable to the death sentence if their crime has result-

ed in the death of a person — even if the death was not intended [i.e. death penalty is optional]. 

 Under section 47(2), anyone guilty of murder must be sentenced to death unless: 

 he or she was under the age of 18 when the crime was committed, or 

 the court finds there are extenuating circumstances. 

Note, incidentally, that section 47 gives no exemption to old people over the age of 70, or to pregnant women. 

 Under section 47(3), anyone convicted of attempted murder, or of incitement or conspiracy to commit murder, may be sentenced to 

death — and here there is no exemption at all, not even for young people, or old people or pregnant women. 

3.   The Genocide Act: 

 Section 4 provides that anyone guilty of genocide involving the killing of a person is liable to the same punishment as may be im-

posed for murder — which presumably means that it must be imposed in the absence of extenuating circumstances and that it cannot 

be imposed on people who were under the age of 18 when they committed the crime.  Whether pregnant women and people over the 

age of 70 are exempt from the punishment is unclear. 

4.   The Defence Act: 

The First Schedule to the Act gives courts martial power to impose the death penalty on members of the Defence Forces for several mili-

tary offences: 

 Aiding the enemy [by abandoning a post which should be defended, or handing over weapons to the enemy, or protecting enemy sol-

diers, and so on] [Paragraph 2 of the Schedule]. 

 Communicating with the enemy or giving the enemy useful information [Paragraph 3 of the Schedule]. 

 Mutiny and failing to suppress a mutiny [Paragraphs 8 and 9 of the Schedule]. 

 Treason or murder committed outside Zimbabwe [Paragraph 39 of the Schedule]. 

 Attempts, conspiracies or incitements to commit any of the above offences [Paragraph 40 of the Schedule]. 

Women members of the Defence Forces, even if pregnant, are liable to the death penalty if they commit these offences. 

5.   The Geneva Conventions Act: 

Under section 5 of the Act, anyone who commits a grave breach of any of the four Geneva Conventions is liable to be sentenced to death 

if the breach involved the wilful killing of a person protected by the Conventions.  The death sentence, it seems, can be imposed regardless 

of the offender’s age or gender. 

Some of these laws are inconsistent with each other, and all of them are inconsistent with section 48 of the Constitution. 

Need for Quick Decision on Death Penalty 

Since the laws that currently provide for the death penalty are unconstitutional – providing for the death penalty in many more cases than 

the Constitution permits – they will have to be amended to bring them into line with section 48 of the Constitution.  The Criminal Proce-

dure and Evidence Act and the Criminal Law Code, in particular, must be amended as soon as possible because murder trials are being 

held weekly, if not daily, during court term-time, and when sentencing offenders convicted in those trials the courts must apply laws that 

conform with the Constitution. 

Ideally, a decision to retain or abolish the death penalty should be made before the laws are amended, because it would be fatuous to 

amend them to allow a constitutionally-acceptable death sentence to be imposed [i.e. to allow it to be imposed only for murder committed 

in aggravating circumstances] and then to amend the laws again to abolish the death penalty altogether. 

 

Does Carrying out the Death Penalty Breach Section 53 of the Constitution? 

One further point needs to be considered – even if there were to be a law under section 48 of the Constitution allowing the imposition of a 

death sentence within the limited circumstances prescribed by that section, the carrying out of the death penalty would have to be con-

sistent with section 53 of the constitution, which states that no one may be subjected to “physical or psychological torture or to cruel, inhu-

man or degrading treatment or punishment”.  

Traditionally the death penalty in this country has been carried out by hanging.  In 1995 the South African Constitutional Court ruled that 

the death penalty by hanging constituted cruel, inhuman and degrading punishment.  If the death penalty were to continue to be permitted 

by law here, a case could be brought our Constitutional Court for a ruling as to whether or not the way in which the death penalty is im-

posed [i.e. by hanging] would render it unconstitutional, and our court might follow the precedent set by its South African counterpart. 

Sourced from Bill Watch by Veritas 



Youth Indigenization Loans: When saying the right things is not enough  

 

WHEN the Vice President Joice Mujuru officially commissioned the 

youth empowerment fund code named “Kurera-Ukondla Youth 

Fund”, there were some mixed reactions centering on  whether this 

fund was going to work or it was one of those political gimmicks 

trying to lure young people, especially after the failed violent na-

tional youth service.  

 

 

As the name says it, “Kurera or Ukondla” (meaning nurturing 

youngsters), the spirit of the fund was self explanatory and Zimba-

bwean youths across the political divide waited in anticipation for 

good things to start rolling following the Government of National 

Unity (GNU) which rescued the  nation from near collapse.  

 

 

This fund came at the advent of the Inclusive Government (IG) 

which was characterized by policy contradictions as the three politi-

cal parties involved used government as a platform to settle unfin-

ished covert political scores of 2008 elections.  It also came against 

the backdrop of an economy that was recovering from a negative 

14% growth rate in 2008, and youth unemployment of almost 85%, 

and unclear distribution of proceeds from extractive minerals.   

 

 

Public scepticism emanated from suspicions about the fund’s motive 

amid doubts  about  the capacity of young people growing up in 

such an economy to repay the loans so that the fund can actually be-

come a revolving fund.  

 

 

What made the situation worse was that the then Youth, Indigenisa-

tion and Economic Empowerment Minister was from ZANU(PF), 

and hence the allocation of the funds were largely towards youths 

from that political party given that they were the majority applicants 

as those from the opposition shunned anything controlled by that 

party.   

 

 

Whilst the people responsible for managing the fund try to convince 

Zimbabweans that the party had no role to play in the fund alloca-

tion, leaving everything to the banks who vet the proposals, it is 

clear that most of the beneficiaries are linked to the ruling party.  

Also connected to accessing the fund is the ideology of indigeniza-

tion which many young people believed is a preserve of the ruling 

party and its supporters. This attitude made it very difficult to take 

and run this fund as business and not a charity or humanitarian cause 

linked to the ruling elite.  The same attitude discouraged youths 

from the opposition, who without even trying, concluded the same. 

 

 

For the entire span of the Inclusive Government, there were calls by 

mainly Civil Society Organisations to ensure that there is transpar-

ency and accountability in the allocation of the fund and the roles 

played by different stakeholders.  The publishing of names some-

time this year of all the beneficiaries was not the  solution to trans-

parency,  it lacked critical details of informing how the fund is being 

disbursed and how much has been repaid. No clear mechanisms 

have been made public on who can access the fund and what it takes 

for a proposal to be accepted given that many youths never undergo 

basic proposal writing and management techniques. Zimbabwe, 

whilst it might celebrate 98% literacy rate, falls short of ensuring 

that this huge percentage can meaningfully contribute to youths’ 

own personal development given the number of proposals that were 

turned away by the banks.  

 

 

According to the report submitted at the ZANU(PF) party’s in-

digenization and empowerment conference in early October 2013, 

only 1952 projects were approved out of  a total of 13 201 applica-

tions between January 2012 and January 2013. This is a clear indica-

tion of either skewed loan allocation, or total disregard of different 

capacities and contextual environments from which these youths are 

drawn from.  

 

 

This resulted in a very slow rate of disbursement of the loans to an 

extent that of the $2,9 million for projects available, only $1,9 mil-

lion had been disbursed and of the other US$10 million facility 

available only 10% has been disbursed to date. 

 

 

 

 

Of the 4000 individuals (including projects) who accessed the loans 

that range from $1000 to $25000, only 30% have managed to repay 

the money.  This is not surprising given the surging unemployment 

levels, and it exposes the government in its strategies. Currently, 

Zimbabwe’s unemployment rate does not show any signs of recov-

ery, given the backdrop of economic collapse faced in the last dec-

ade. As of 2011, of the 6.1 million people making up the labour 

force, 59% of them were aged 15 to 34 years, showing the im-

portance of the youth as economic agents contributing immensely to 

labour supply for growth and development in the country. Worry-

ingly, current figures show that four out of every five unemployed 

persons are the youth.  

 

 

 

 

And these are the youths getting shocking amounts without any fi-

nancial discipline.  The youth are also 83% of contributing family 

workers, 56 percent of own account workers in communal farming 

and 69 percent of casual employees. These types of employment are 

“vulnerable employment” because of the very low incomes earned 

and also they don’t have any social protection.  
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Clearly most of the youth are in vulnerable employment, an indica-

tion of poverty among the young generation in Zimbabwe, and the 

moment they get any loan they first satisfy their socio-economic de-

mands.  

 

 

 

The idea of introducing such a programme to the youths of Zimba-

bwe without being informed by the realities on the ground only 

means that the government of Zimbabwe created a creature that will 

perennially keep youths  in the murky waters of poverty and un-

called for dependence syndrome that will leave youth with no voice. 

What was supposed to be a good initiative became the weakest link 

to youth empowerment, not only in young people struggling to pay 

back loans so that others can benefit, but that the government failed 

to delink the programme from partisan aspirations in ruling party’s 

manifesto. 

 

 

The reasons why this programme will fail to turn around the lives of 

many young people is not the lack of political will to implement it 

correctly, but the original intention why it was formulated.  The in-

tention whilst not publicly outlined, it is clear that this was a political 

carrot used as a bait to attract as many young people as possible to 

join an evidently weakening ZANU(PF) to vote in future elections.   

 

However due to a highly informed youth constituency  especially 

from ZANU(PF) who can now see black from white and genuine 

from fake, took advantage of the fund anticipating that ZANU(PF) 

was going to lose the elections and that was their opportunity to ben-

efit. They just needed the money. 

 

 

The information gap and knowledge gap that exists between youths 

from Matabeleland and those from the rest of the country was heavi-

ly exposed during disbursement of the fund.   

 

 

 

Only 3% of the $10 million fund had been distributed in Matabele-

land by June 2012 with reason given being that the proposals were 

not ‘fundable’. This poor consideration of affirmative action by tak-

ing into account historical circumstances and other post independ-

ence disturbances that led to youths in Zimbabwe not having equal 

opportunities is sad and unfortunate especially for a government that 

proudly calls itself, pro-poor and people centred.  

 

 

 

Many young people are aware that this programme is being done for 

political mileage, and are not convinced that there is any need to pay 

back given that they paid by either beating, looting and killing dur-

ing the 2008 elections for those who were youth militia, or because 

their relatives are the decision makers within the party at local or na-

tional level.  

 

 

 

The failure by the government to expose the errant debtors and how 

much they owe goes to show how this programme might have bene-

fitted youths closely linked to the ruling party if not bigwigs in the 

party.  Saying the right things is different from doing the right 

things. If minister Nhema is genuine in his statement that “ . . 

.empowerment requires discipline among us and, as such, we should 

play by the rules of business. . .I am talking about business ethics, 

the mindset, when you borrow, you must pay back” (The Sunday 

Mail-Business; 20-26 October 2013), then there are opportunities for 

young people if his thinking and orientation is not swayed by ZANU

(PF) rhetoric, that has seen indigenization programme creating a new 

elite class, as well as elite capture of pro-poor programmes. 
 

 

“Saying the right things is different from doing 

the right things” 
 

 

 

 

The question that as young people we continue asking is that, who is 

more indigenous than the other - black or white, MDC or ZANU(PF) 

or those who voted ‘YES’ or ‘NO’ during the referendum? How can 

Zimbabwe move to a stage where we can separate the government 

from the state and especially from the ruling party? It’s sad that in-

stead of addressing the nation on the state of affairs within his minis-

try on youth fund, Minister Nhema chose to address ZANU(PF) on 

government policy.  It is with this living reality  that for the next five 

years young people have to endure with ZANU(PF) and their influ-

ence on government policy for as long as it assists them to retain 

power. This might have a serious impact on the quest to uplift the 

economy so that the loans might make sense in this vampirous econ-

omy where cost of living has been reported to be surging.   

 

 

 

 

 

 

For as long as the ZANU(PF) government does not address the fun-

damentals that shape the economy, such as transparency, corruption 

and constitutionalism, genuine empowerment of youths will remain 

a mirage.  

 

 

 

Sydney Chisi is the Youth Initiative for Democracy in Zimbabwe 

(YIDEZ) Director. He writes in his personal capacity and the views 

expressed do not necessarily reflect the position of the Crisis in 

Zimbabwe Coalition.  

 

ENDS// 

Minister of Youth, Indigenisation and Empowerment, Francis Nhema 

Struggling to make ends meet... 


